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 November 2, 2018 
 
 
Todd Schweich 
General Manager 
WPBN 
8513 East Traverse HWY 
Traverse City, Michigan 49684 
 
 Re: Ads Paid for By Healthy and Productive Michigan  
 
Dear Mr. Schweich: 
 

We are legal counsel to Healthy and Productive Michigan.  On October 31, 2018, Mr. 
Matthew Schweich submitted a letter to your station on behalf of the Coalition to Regulate 
Marijuana Like Alcohol alleging the advertisement entitled “Unlimited Potency” is false. In the 
letter, Mr. Schweich argues the advertisement is false because it states that the draft law underlying 
Proposition 18-1 authorizes marijuana-infused products with unlimited potency. Specifically, Mr. 
Schweich appears to argue that because the draft law allows the department to promulgate rules 
that may include a potency limit at some point in the future, somehow the draft law contains a 
potency limit.  This is nonsensical. 

 
The draft law authorizes the use of marijuana, which is defined to include marijuana-

infused products.1 The draft law does not contain any potency limits.  So the draft law clearly 
allows marijuana-infused products with unlimited potency.  For this reason alone, the 
advertisement is not false. 

 
Mr. Schweich argues that “Proposal 18-1 contains express language mandating a limit on 

the potency of all infused products” because the department “will be legally required to create a 
rule establishing the maximum THC level for all infused products.” Again, just because a potency 
limit may be included in a rule at some point in the future does not render false the statement that 
the law allows marijuana-infused products with unlimited potency because a limit does not exist 
until the department promulgates a rule that includes such a limit.  Until that occurs, the law allows 
unlimited potency. 

 
Regardless, the language in the draft law authorizing the department to promulgate rules 

does not require the department to establish an actual potency limit. The actual language in the 
draft rule states: 

 

                                                 
1 Draft law at Section 3(e) (attached as Exhibit A). 
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The department shall promulgate rules to implement and administer this act 
pursuant to the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 
to MCL 24.328, including . . . testing, packaging, and labeling standards, 
procedures, and requirements for marihuana, including a maximum 
tetrahydrocannabinol level for marihuana-infused products . . .2 
 
Contrary to Mr. Schweich’s assertions, this language does not require the department to 

promulgate any rules.  The language uses the term “shall.” Unfortunately, the term “shall” has 
multiple meanings apart from imposing an obligation.3  A reasonable interpretation of the term 
“shall” in the referenced language above could be that the department may promulgate rules and, 
if it does, it “shall” (read “must”) do so pursuant to the Administrative Procedures Act. Under that 
interpretation, the language would not impose an obligation on the department to promulgate rules. 

 
Also, the language uses the term “including” when referring to the issues that could be 

addressed in a rule. Under Michigan case law:  “When used in the text of a statute, the word 
‘includes can be used as a term of enlargement or of limitation, and the word in and of itself is not 
determinative of how it is intended to be used.”4 Accordingly, courts have held that the 
legislature’s use of the term “includes” can simply mean that the legislature intended as 
“illustrative” rather than exhaustive or preclusive the list of items that follow the term.5  Under 
that interpretation, the use of the term “including” in Section (8)(1)(e) of the draft law is simply 
“illustrative” of the requirements that could be included in a rule, but they are not exhaustive or 
required. A potency limit is an example of a requirement that could be included in a rule, but it is 
neither preclusive of additional requirements that could be included nor required. 

 
In addition, even if the department did eventually promulgate a rule, there are no standards 

for how the department should establish a potency limit.  Without any standards or direction, the 
department could simply set the maximum THC level to be unlimited.   In that case, the law would 
allow unlimited potency. 

 
Finally, even if the department does decide to promulgate a rule that includes a potency 

limit of less than unlimited, rules typically take a year or longer to promulgate under the 
Administrative Procedures Act process.  And until the rules are promulgated, the law would allow 
unlimited potency. 

 
For all of these reasons, Mr. Schweich’s assertion that the “Unlimited Potency” 

advertisement is false is completely unfounded. The draft law allows marijuana-infused products 
with unlimited potency.  The advertisement is not false. 

 
Further, Mr. Harrsion’s discussion about substances in a background image that he thinks 

“look just like Trolli Peachie-Os peach gummy rings” should be dismissed out of hand.  Whether 
or not a substance is “attractive to children” or “easily confused with a commercially sold candy 
that does not contain marihuana” under the draft law is a subjective determination based on all the 

                                                 
2 Draft law at Section 8(1)(e) (attached as Exhibit A). 
3 See https://www.michbar.org/file/barjournal/article/documents/pdf4article3230.pdf.  
4 Frame v Nehls, 452 Mich 171, 179; 550 NW2d 739 (1996). 
5 Sharp v City of Benton Harbor, 292 Mich App 351, 356; 806 NW2d 760 (2011). 

https://www.michbar.org/file/barjournal/article/documents/pdf4article3230.pdf
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facts.6  Indeed, the packages in the referenced image clearly state that they contain marijuana.  That 
very well could be enough to not be easily confused with candy that does not contain marijuana.  
The advertisement is not misleading based on Mr. Schweich’s subjective determination using 
ambiguous and fact-based language in the draft law. Neither Mr. Schweich nor your station are in 
a position to definitively state how this subjective language in the draft law would be implemented 
in a particular case. 

 
I would be happy to discuss any of these points with you or the station’s legal counsel.  Mr. 

Schweich’s letter uses unfounded allegations in a desperate attempt to remove an advertisement 
that makes legitimate claims based on the wording of the draft law. We understand why he would 
want to do this because the advertisement is very damaging to his effort.  But the advertisement is 
neither false nor misleading. 
 
 
 Very truly yours, 

 

 
 
 Troy M. Cumings 
/las 
17779335 

                                                 
6 Draft law at Section 11(i) (attached as Exhibit A). 


