
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC  20554 
 
 
In re Application of )
 )
KAXT, LLC )
Proposed Assignor )
 )
OTA BROADCASTING (SFO), LLC )
Proposed Assignee )
 )
For Assignment of the License of )
Television Broadcast Station KAXT-CD )
  

 
 

File No. BALDTA-20130211ACT 

 
TO: Marlene H. Dortch 
 Secretary of the Commission 
 
ATTN: Chief, Media Bureau 
 
 

PETITION TO DISMISS, DENY, OR, IN THE 
ALTERNATIVE, HOLD APPLICATION IN ABEYANCE 

Ravi Kapur, Nalini Kapur, and Rishi Kapur (collectively, “Petitioners”), by their 

attorneys, hereby jointly petition to dismiss, deny, or, in the alternative, hold in abeyance, the 

above-captioned FCC Form 314 application (the “Application”) seeking Federal 

Communications Commission (“FCC” or “Commission”) consent to assignment of the license of 

television broadcast station KAXT-CD, San Francisco-Oakland-San Jose, California (the 

“Station”) from KAXT, LLC to OTA Broadcasting (SFO), LLC (“OTA”).  In support whereof, 

the following is shown. 

I. BACKGROUND 

Facts disclosed within the Application make clear that Warren Trumbly (“Trumbly”), 

signatory on the assignor’s portion of the Application, and Petitioners are currently in the midst 
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of active arbitration (the “Trumbly Arbitration”), initiated by Trumbly himself for the express 

purpose of determining whether Trumbly holds the requisite KAXT, LLC authority either to sign 

the Asset Purchase Agreement (“APA”) by which the Station is to be conveyed to OTA, or to 

sign the Application.1  KAXT, LLC is a closely held limited liability company organized under 

the laws of California.  Petitioners and Trumbly are members of KAXT, LLC, as are several 

others, including Trumbly’s wife Linda.  No single member of KAXT, LLC holds a majority of 

the entity’s overall membership interests.  As evidenced by the Trumbly Arbitration, numerous 

key facts concerning the ownership and control of KAXT, LLC are currently in dispute, 

particularly between Petitioners and Trumbly.2   

The sole business of the company is the operation of the Station, a Class A station which 

is renowned for its multiple channels of innovative programming, primarily oriented toward a 

wide variety of minority/ethnic populations in the San Francisco Bay area.3  The Station’s 

spectrum has been divided to allow carriage of programming over twelve separate video 

subchannels and eight separate audio channels, all of which may be received by viewers over the 

air.4 

                                                 
1  Attachment A hereto is a copy of the Demand for Arbitration (“Demand”) dated December 31, 
2012 and filed with the American Arbitration Association (“AAA”) by Trumbly and others 
against Petitioners.  Also included as part of Attachment A is the January 9, 2013 letter from 
AAA to counsel for Petitioners and counsel for Trumbly et al. acknowledging AAA’s receipt of 
the Demand. 

2  Attachment B hereto is a copy of Petitioners’ February 6, 2013 Corrected Answering 
Statement in the Trumbly Arbitration.  That Corrected Answering Statement outlines Petitioners’ 
adverse positions on a number of issues vis-à-vis Trumbly and others. 

3  See Attachment C hereto, a copy of a December 11, 2009 article from BroadcastEngineering 
relating to a 2009 Excellence Award for which the Station was nominated. 

4  Attachment D hereto, prepared by Ravi Kapur, is a list of programming on the twenty Station 
subchannels (12 video/8 audio), together with notes concerning prior KAXT programming. 
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In addition to the Trumbly Arbitration, the dispute between Petitioners and Trumbly is 

now being litigated in other venues.5  There is no need to outline in this Petition the opposing 

positions of the parties in these multiple venues.  The salient point for purposes of this Petition is 

that the Trumblys et al. elected to file the Demand under the terms of Article X of the KAXT, 

LLC Operating Agreement.  The filing of the Demand resulted in the still pending Trumbly 

Arbitration.  The express purpose of the Trumbly Arbitration was summarized in the Nature of 

the Dispute section within the Demand, as follows: 

Declaratory relief.  The execution and delivery on Seller’s part of 
the Asset Purchase Agreement by and between KAXT, LLC, a 
limited liability company (“Seller”), and OTA Broadcasting SFO, 
LLC, a Delaware limited liability company, and the consummation 
of the transaction contemplated thereby, have been duly and 
validly authorized by the managers and members of KAXT, LLC. 

See Attachment A hereto.  In other words, Trumbly, the signatory to the assignor’s portion of the 

Application, has conceded in the Demand that he is uncertain as to whether he had the authority 

to sign the APA or would have authority to consummate the sale of the KAXT, LLC assets to 

OTA following any FCC approval. 

Trumbly and OTA entered the APA on January 28, 2013.  The APA contains multiple 

provisions demonstrating that both Trumbly, as signatory for the purported Seller, and OTA, as 

the purported Buyer, were fully cognizant of the Trumbly Arbitration and Trumbly’s ongoing 

                                                 
5  Attachment E hereto contains a copy of Petitioners Complaint filed February 1, 2013 in 
Superior Court for the State of California, County of Santa Clara, (“Santa Clara County Court”).  
Attachment F hereto contains a copy of petitioners February 15, 2013 Notice of Motion and 
Motion for Order Staying Arbitration, Memorandum of Points and Authorities in Support 
Thereof, filed in Santa Clara County Court.  Attachment G hereto is a copy of Petitioners 
Verified Complaint for Specific Performance, Injunctive Relief and Receivership, filed February 
28, 2013 in Santa Clara County Court.  Attachment H hereto is a copy of Plaintiff’s (i.e., 
Petitioners’) Ex Parte Application for Order to Show Cause and Temporary Restraining Order; 
Memorandum of Points and Authorities in Support Thereof.  The litigation evidenced by 
Attachments E through H hereto is collectively referred to herein as the “Related Litigation.” 
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dispute with the Kapurs over control of KAXT, LLC.  For example, Articles 7.5 and 8.9 of the 

APA establish parallel conditions to closing that relate to resolution of the Trumbly Arbitration.  

Article 7.5 sets forth essentially the same condition to Seller’s obligation to close as Article 8.9 

does for the Buyer.  Article 7.5 states: 

The (i) KAXT Arbitration disclosed in Schedule 3.9 shall be 
resolved by a final and non-appealable decision which validates 
Seller’s execution and delivery of this Agreement and permits 
consummation of the transaction contemplated hereby on Seller’s 
part or (ii) there shall be a voluntary settlement of the KAXT 
Arbitration, the result of which dismisses the KAXT Arbitration, 
validates Seller’s execution and delivery of this Agreement and 
permits consummation of the transaction contemplated hereby on 
Seller’s part. 

Schedule 3.9 to the APA, in turn, expressly provides that: 

At this time, a binding arbitration case (American Arbitration 
Association Case No. 74 140001213) has been brought by Warren 
Trumbly and the other members of KAXT, LLC against Nalini 
Kapur, Ravi Kapur and Rishi Kapur who hold a combined 42% 
membership interest in the Seller.  Nalini Kapur was an initial 
manager of the Seller and was removed by a majority vote of the 
members.  The Kapurs dispute that the interests of the members 
that have been outstanding for over three years are properly issued 
and that some portion of the membership is not entitled to vote.  
Nalini Kapur also contends that she may not be removed as a 
manager of the Seller without an amendment of the company’s 
Operating Agreement.  Last, the Kapurs contend that this Asset 
Purchase Agreement has not been properly authorized by members 
holding a majority interest in Seller. 

Warren Trumbly, an initial manager and president of the Seller, 
contends that Nalini Kapur was properly removed under 
Section 17152 of the Beverly-Killea Limited Liability Company 
Act and that under 17103 of the Beverly-Killea Limited Liability 
Company Act and Seller’s Operating Agreement, the approval of 
the Asset Purchase Agreement required the affirmative vote 
members holding a majority in interest of the outstanding 
membership interests under which such votes were properly 
obtained. 

The case remains pending before the American Arbitration 
Association. 
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(Emphasis added). 

Trumbly and OTA filed the Application on February 11, 2013.  They submitted the APA 

as Exhibit 5 to the Application, and included therewith just one of the APA’s schedules – 

Schedule 3.9, quoted above.  Trumbly therefore unequivocally conceded to the FCC his own 

uncertainty, confirmed by and embodied within his own Demand, as to whether he possesses the 

legal authority to sign either the APA or the Application. 

II. ARGUMENT 

Petitioners strongly believe that they will establish in the Trumbly Arbitration (and in the 

Related Litigation) that Trumbly lacked authority to execute either the APA or the Application.  

But while the fact that the Trumbly Arbitration exists and the central issue it seeks to resolve are 

of direct relevance to this Petition, Petitioners are not asking the FCC to engage in the redundant 

and potentially counterproductive exercise of attempting to adjudicate here the issues involved in 

the Trumbly Arbitration and Related Litigation.  For present purposes, Petitioners are seeking 

relief premised on Trumbly’s own admission that he has presented the Commission with an 

Application that is not ripe for processing or grant.  Trumbly has “jumped the gun” by signing an 

APA and an Application before he has established, in the arbitration he initiated, his authority to 

take either action. 

Longstanding precedent makes clear that the Commission will dismiss, without 

processing, applications where a putative assignor or transferor is uncertain of its legal authority 

to assign or transfer an FCC-regulated license.  Peace Broadcasting Corp., 36 F.C.C.2d 675 

(1972), establishes the general principle.  In that case, the full Commission dismissed as 

defective “for lack of a proper signature” a license transfer application not signed by the 

transferor, an escrow agent, who was uncertain of his authority to prosecute the application.  The 

Commission reasoned as follows: 
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The question of whether [the] escrow agent[] ha[s] authority to 
transfer the stock is purely a matter of state law.  Since a suit is 
pending which would apparently be determinative of this issue, a 
grant of the application, even a conditional grant, might tend to 
influence the court in determining what relief, if any, should be 
accorded. 

Id. at 676. 

To a similar effect is the Letter from Roderick Porter, Deputy Chief, International Bureau 

and Julius Knapp, Chief Engineer, Office of Engineering and Technology to Robert L. Hoegle, 

DA 12-717, rel. May 4, 2012, dismissing applications filed by Liberty Media Corporation 

seeking consent to transfer de facto control of Sirius XM Radio, Inc.  The Commission’s Staff 

there found the applications in question 

to be unacceptable for filing because they are defective with 
respect to ‘execution’ and ‘other matters of a formal character.’  
Specifically, Liberty Media was unable to obtain the passwords, 
signature, and other necessary information from Sirius to properly 
file an electronic transfer of control application. 

Liberty Media Letter at 2 (footnote omitted).6 

Trumbly’s acknowledgement that he is uncertain as to whether he has the requisite 

authority to sign the Application is the functional equivalent of the ambivalence presented the 

Commission in the Peace Broadcasting and Liberty Media cases.7  Trumbly needed to favorably 

resolve his disputed authority to sign the APA and the Application before he signed them.  His 

recklessness in acting as though he had already and finally proven his arbitration claim for relief 
                                                 
6  See also 47 C.F.R. § 1.746 (“Applications not in accordance with the applicable rules . . . . may 
be deemed defective and returned by the Commission without acceptance of such applications 
for filing and consideration.”). 

7  Trumbly’s concession of uncertainty over his authority to sign the Application also 
differentiates this case from those in which the FCC grants license assignments over the 
objections of third parties pursuing contract claims in non-FCC venues.  The FCC here does not 
need to independently consult any record outside the Application.  The Application tells the FCC 
what it needs to know about Trumbly’s own (uncertain) state of mind. 
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cannot be countenanced.  The Application must be dismissed or denied accordingly or, at a 

minimum, held in abeyance until final resolution of an issue that goes to the heart of the FCC’s 

ability to process a license assignment application.  Furthermore, for the reasons set forth in 

Peace Broadcasting, the FCC must be careful not to ally itself with any party in the Arbitration 

that Trumbly initiated. 

Any other ruling would unnecessarily risk ensnaring the Commission in aiding and 

abetting unlawful and unauthorized license assignments and transfers, with all of the collateral 

damage and complications attendant to unwinds of transactions that should never have been 

approved in the first place.8  The only practical and prudent course of action is for the 

Commission to preserve its scarce resources by dismissing an Application it cannot process, 

making clear that no similar application may be refiled unless and until the parties’ fundamental 

differences relating to authority over the execution of the APA have been finally resolved by the 

decision maker with proper jurisdiction. 

Other public interest factors are very much in play in this case.  Maintaining the status 

quo allows the continued provision of over-the-air programming to large, underserved 

minority/ethnic populations.9  By contrast, OTA has been the subject of reporting indicating that 

OTA’s raison d’etre in acquiring broadcast stations is to “cash out” in any FCC-conducted 

                                                 
8  Stated another way, to the extent the Trumbly Arbitration result ultimately favors Petitioners, 
FCC grant of the captioned Application now would make the FCC complicit in an unauthorized 
license assignment.  Trumbly, after all, has put the FCC on explicit notice that he is uncertain as 
to whether he has signing authority.  By granting the captioned application, the FCC would also 
be encouraging in the future the filing of conflicting applications by opposing “claimants to 
control” who wish to avoid similar unilateral FCC action favoring one side over another. 

9  See Attachments C and D hereto. 
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incentive auction.10  For that reason in particular, the FCC should protect itself from having to 

rescind grant of the Application.  Rescission would undoubtedly prove to be unusually 

nettlesome to implement because of the potential implications for various TV “repacking” 

scenarios in the incentive auction context.  The Commission should in no way sacrifice the 

tangible public interest benefits currently provided by the Station in order to facilitate the 

potential auction of spectrum encumbered by such a dark cloud, acknowledged by all parties, on 

its title.11 

III. CONCLUSION 

For all the reasons set forth herein, the FCC should dismiss, deny, or, in the alternative, 

hold the Application in abeyance. 

Respectfully submitted, 
 
RAVI KAPUR, NALINI KAPUR, 
   AND RISHI KAPUR 
 
 
By:        

Dennis P. Corbett 
Laura M. Berman 
 
Lerman Senter PLLC 
2000 K Street, NW 
Suite 600 
Washington, DC  20006 
Tel. (202) 429-8970 
 

March 18, 2013    Their Attorneys
                                                 
10  See, e.g., Ben Mook, Speculators Betting Big on FCC TV Spectrum Auction, Current.org 
(Feb. 26, 2013), http://www.current.org/2013/02/speculators-betting-big-on-fcc-tv-spectrum-
auctions/; Michael Malone, Dude, You’re Getting Some Spectrum!, Broadcasting & Cable 
(Jan. 28, 2013, 12:01 AM), http://www.broadcastingcable.com/article/491531-
Dude_You_re_Getting_Some_Spectrum_.php. 

11  As noted above, Article 8.9 of the APA reflects OTA’s awareness of Trumbly’s concerns over 
his authority to bind KAXT, LLC. 
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AMERICAN ARBITRATION ASSOCIATION 
 
 

Warren Trumbly, et al. ) 
 )  
 Claimants, ) 
 )  
vs. ) 
 )  
Nalini Kapur, Ravi Kapur and Rishi Kapur. ) 
 )  
 Respondents. ) Case No. 74 140 00012 13 S1M 

 
 
 

RESPONDENTS NALINI KAPUR, RAVI KAPUR AND  
RISHI KAPUR’S CORRECTED ANSWERING STATEMENT 

  

 Respondents Nalini Kapur, Ravi Kapur and Rishi Kapur (collectively, the “Kapurs”) 

hereby deny the claims made in the arbitration demand of Claimants Warren Trumbly, et al.  

1. There is a primary dispute in this arbitration: whether the members of KAXT, 

LLC (“KAXT”), a limited liability company duly organized and existing under the laws of the 

state of California, have validly executed a proposed sale of all the station’s assets and liabilities 

to OTA Broadcasting (SFO), LLC (“OTA”) in accordance with the KAXT Operating 

Agreement1 (“OP” or “Operating Agreement”). 

THE FORMATION OF KAXT 

2. KAXT is a single-purpose entity running a San Jose-based low powered digital tv 

station with the call sign of KAXT-CD. 

3. Prior to KAXT acquiring ownership of KAXT-CD, KAXT-CD was owned and 

operated by a predecessor single-purpose entity called Broadland Properties, Inc. (“Broadland”).  

Broadland was owned by the Trumblys, who are husband and wife. 

                                           
1 A copy of the Operating Agreement is attached as Exhibit A to this Answering Statement. 
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4. The Trumblys mismanaged Broadland for years and were unable to develop a 

strong programming presence on KAXT-CD.  By 2009, Broadland was hundreds of thousands of 

dollars in debt and had negative cash flow. 

5. In early 2009, the Trumblys searched for investors or lenders in order for 

Broadland to continue as a going concern and for KAXT-CD to continue making broadcasts. 

6. The Trumblys were unable to find anyone willing to invest in their tv station, 

except for the Kapurs. 

7. Nalini Kapur and her sons, Ravi Kapur and Rishi Kapur, met with the Trumblys 

where they pleaded for financial assistance.  The Trumblys insisted that they were people of their 

word and would always treat the Kapurs and their investment with integrity.   

8. The Trumblys also led Nalini Kapur to believe that through the investment, her 

son Ravi Kapur would become the heir apparent to the station.  There were never any 

discussions about a future sale of the station. 

9. Moved by the Trumblys’ personal assurances, the Kapurs agreed to invest money 

to allow KAXT-CD to continue its broadcasts. 

10. The parties agreed to form KAXT, a new single-purpose California limited 

liability company, to run the operations of KAXT-CD.  The Trumblys transferred the relevant 

assets of Broadland to KAXT. 

11. Under the terms of the Operating Agreement, the Kapurs would contribute 

$430,000 in capital and personal services to KAXT.  In exchange, they collectively received a 

43% voting and equity interest in the management of KAXT.  See OP §§ 3.1, 7.1 & Ex. B2. 

12. To the Kapurs’ confusion at the time, the Trumblys insisted that any capital 

contributed by the Kapurs be denominated a “loan” even though the Kapurs were receiving an 
                                           
2 A copy of the Operating Agreement is attached as Exhibit A to this Answering Statement. 
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equity interest in KAXT.  In retrospect and as described in detail herein, upon information and 

belief, it appears that the Trumblys were using such nomenclature to hide assets from their 

creditors and to avoid paying taxes. 

13. The Kapurs fully performed under the Operating Agreement. 

14. In addition, the Operating Agreement named Nalini Kapur as one of two 

managing members of KAXT.  To protect Ms. Kapur and her investment, the Operating 

Agreement provides that the only way to remove a managing member was if they ceased to be a 

member of KAXT, though the Operating Agreement also allows itself to be amended upon the 

unanimous consent of all the members.  See OP §§ 2.7, 5.1 & 11.1. 

15. The Operating Agreement named Warren Trumbly as the other managing member 

of KAXT.  It also named him as the President of KAXT, though a new President could be 

elected at any time upon the majority vote of the members.  Linda Trumbly was additionally 

admitted to membership.  See OP §§ 2.7, 5.4. 

16. The Operating Agreement named other associates of the Trumblys as the 

remaining members of KAXT.  They contributed assets and/or personal services in exchange for 

their voting and equity interests in KAXT.  See OP at Ex. B. 

17. Two purported members however, the son-in-law and daughter of the Trumblys, 

Jeremy Noonan and Robyn Noonan (collectively, “the Noonans”), were required under the 

Operating Agreement to contribute $150,000 in capital in exchange for their voting and equity 

interests in KAXT. 

18. In addition, Mr. Trumbly’s personal lawyer, Brad Donaldson, was required under 

the Operating Agreement to perform $250,000 of legal services for KAXT in exchange for his 

voting and equity interest in KAXT. 



4 
 

19. The Operating Agreement provides that if a member fails to make a required 

capital contribution within 30 days after the effective date of the Agreement (which is May 15, 

2009), then that member’s entire membership interest shall terminate.  See OP § 3.2. 

20. Furthermore, the Operating Agreement provides that members shall vote only in 

proportion to their member’s percentage interest as of the governing record date, which is a date 

within 10-60 days prior to a meeting of the members.  See OP §§ 7.1, 7.2.  A member without 

any membership interest therefore has no voting interest as well. 

21. As subsequently discovered by the Kapurs and described in detail herein, the 

Noonans and Brad Donaldson failed to perform under the Operating Agreement and, per the 

terms of the Operating Agreement, were never admitted to the membership. 

THE REVIVAL OF KAXT 

22. The Kapurs effectively took control of the day to day management of KAXT 

following the execution of the Operating Agreement. 

23. Led by Ravi Kapur, KAXT’s new vice president of business development, KAXT 

entered into numerous new contracts with programmers interested in broadcasting content on a 

digital tv station. 

24. In particular, the Kapurs reached out to programmers broadcasting content that 

has been historically underrepresented on broadcast and cable television, primarily, ethnic 

minority-themed television programming. 

25. Due to their efforts, KAXT is now the largest source for ethnically diverse 

television programming in the entire United States.  KAXT broadcasts channels devoted to 

African-American, Hispanic, Vietnamese, South Asian and Taiwanese audiences, among others. 
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26. Due to their efforts, KAXT became cash flow positive and began earning annual 

profits.  In addition, Ravi Kapur organized a successful protest in 2009 to fend off an attempt by 

KTVU, owned by the $15 billion conglomerate Cox, to usurp KAXT’s digital frequency. 

THE TRUMBLYS’ EFFORTS TO SELL KAXT 

27. In early 2012, various hedge funds began approaching KAXT seeking to acquire 

all of its assets, particularly its FCC license that was protected through Ravi Kapur’s efforts in 

2009. 

28. The Kapurs declined all offers of sale because of their commitment to continuing 

KAXT’s mission to foster ethnic television programming.  

29. In addition, the Kapurs declined all offers of sale because they believed that these 

offers undervalued KAXT. 

30. The Trumblys vociferously encouraged the Kapurs to accept every sale offer 

presented to KAXT.   

31. The Trumblys were continuously proven to be incorrect as each sale offer was 

later bettered by a subsequent offer.  The initial offers ran a little over $1 million and by October 

2012, hedge funds were offering $8.25 million to purchase KAXT. 

32. After KAXT received one $8.25 million sale offer, Warren Trumbly insisted that 

the entire membership vote to agree to a one-sided Letter of Intent that would, among other 

things, preclude KAXT from seeking any further offers for sale of the station. 

33. Upon information and belief, the Trumblys have personal cash flow needs and/or 

are being pursued by creditors thereby causing them to urge the Kapurs to forgo their 

commitment to promote ethnic minority-themed television programming and agree to an 

undervalued sale offer. 



6 
 

34. Claimants filed this demand for arbitration to confirm the purported acceptance of 

an $8.25 million sale offer.  Since this demand was served upon the Kapurs, a new sale offer of 

$15 million has been received by KAXT, thereby validating the Kapurs’ business judgment.  

Higher sale offers are likely to arrive in the next 6-12 months. 

UNCOVERING THE TRUMBLYS’ DECEIT 

35. Shortly after the time KAXT began receiving offers for sale, Brad Donaldson 

announced to the KAXT membership that he was transferring his entire member interest in 

KAXT to Warren and Linda Trumbly without any consideration. 

36. Warren Trumbly declared that the transfer was complete at a meeting of the 

KAXT members. 

37. The Kapurs objected to the transfer as failing to comply with the Operating 

Agreement, as there was no unanimous vote in favor of the transfer as required and because any 

member transferring their equity interest was required to first offer that interest for sale to all 

members and to KAXT itself.  See OP §§ 8.2, 8.3, 8.5.   

38. Warren Trumbly’s announcement came before the end of the 60 day period for 

other KAXT members such as the Kapurs to purchase Brad Donaldson’s interest. 

39. The Trumblys disregarded the Kapurs’ objections.  Linda Trumbly subsequently 

omitted in the KAXT member meeting minutes any mention of the Kapurs’ dissent to the 

transaction.  The Kapurs objected in writing to the false representations made in the minutes. 

40. The Kapurs asked Brad Donaldson about this transfer.  He explained that all 

along, it was his and Warren Trumbly’s intent that he would hold his KAXT interests “in trust” 

for the Trumblys. 

41. This intent had never been disclosed by anyone to the Kapurs. 
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42. Upon information and belief, the Trumblys had concocted this scheme to 

minimize any tax obligations they might face from the sale of Broadland’s assets and to hide 

assets from their creditors.   

43. Upon information and belief, the Trumblys had orchestrated similar schemes with 

all the other non-Kapur members of KAXT.  

44. Suspicious of the Trumblys’ intentions and seeking to make a complete and 

proper valuation of KAXT, Nalini Kapur requested a full copy of KAXT’s books and records, 

which were maintained at the offices of KAXT pursuant to the Operating Agreement.  See OP § 

6.1. 

45. Warren Trumbly provided Nalini Kapur with a full copy of KAXT’s books and 

records, including a copy of the original Operating Agreement. 

46. Upon review of that Operating Agreement, the Kapurs discovered that Brad 

Donaldson had never, in fact, executed that agreement.  See OP at 17. 

47. Brad Donaldson was never a party to the Operating Agreement and was 

consequently never a member of KAXT. 

48. The books and records also gave no indication that Brad Donaldson had provided 

any legal services to KAXT, let alone $250,000 worth, as required under the Operating 

Agreement for him to receive his member interest.  See OP at Ex. B. 

49. Brad Donaldson, consequently, had no membership interest to transfer to the 

Trumblys even assuming that the aforementioned transfer was valid despite the failure of the 

parties to adhere to the requirements of the Operating Agreement. 
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50. A forensic accountant hired by the Kapurs reviewed the books and records and 

also found that the Noonans had never made any capital contributions to KAXT, let alone their 

required $150,000 capital contribution. 

51. In fact, the records showed that payments were made to the Noonans, not from the 

Noonans. 

52. The Noonans were consequently never members of KAXT. 

53. Under the Operating Agreement, the member “Percentage Interest” is defined as 

“a fraction, expressed as a percentage, the numerator of which is the total of a Member’s Capital 

Account and the denominator of which is the total of all Capital Accounts of all Members.”  See 

OP § 1.22. 

54. The total Capital Account of KAXT was set at $1 million in the Operating 

Agreement.  See OP at Ex. B. 

55. The Kapurs have a collective capital account of $430,000.  If the total Capital 

Account of KAXT is $1 million, then the Kapurs have a 43% equity and voting interest in 

KAXT.  See OP at Ex. B. 

56. After removing the fictitious capital accounts totaling $150,000 for the Noonans, 

the total Capital Account of KAXT is $850,000.  With their collective capital account of 

$430,000, the Kapurs possess a 50.59% equity and voting interest in KAXT with the subtraction 

of the Noonans. 

57. After removing the fictitious capital account totaling $250,000 for Brad 

Donaldson (both because he never executed the Agreement and because he failed to otherwise 

perform under the Agreement), the total Capital Account of KAXT is $750,000.  With their 
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collective capital account of $430,000, the Kapurs possess a 57.3% equity and voting interest in 

KAXT with the subtraction of Brad Donaldson. 

58. After removing the capital accounts for the Noonans and for Brad Donaldson, the 

total Capital Account of KAXT is $600,000.  With their collective capital account of $430,000, 

the Kapurs possess a 71.67% equity and voting interest in KAXT with the subtraction of the 

Noonans and Brad Donaldson. 

59. The forensic accountant also found that Warren Trumbly had been systematically 

depleting KAXT’s assets from the very beginning.  As KAXT’s cash flow improved, Warren 

Trumbly kept increasing the compensation he paid himself such that KAXT’s profitability was 

well below pace with its improving cash flow. 

60. In particular, Warren Trumbly kept causing KAXT to pay “reimbursements” to 

himself, even though KAXT’s records showed few or no receipts to substantiate such 

reimbursements and the Kapurs generally have few recollections of Warren Trumbly spending 

his personal money upon KAXT expenses. 

61. Warren Trumbly averaged approximately $6,000 per month in “reimbursements” 

for KAXT expenses.  It is likely that $5,000 per month of those “reimbursements” were for non-

existent or improper expenses. 

62. Upon information and belief, Warren Trumbly’s practice of having KAXT pay an 

increasing amount of “reimbursements” to him over time in lieu of paying a higher base salary 

was an effort to avoid paying income taxes on compensation he received from KAXT and may 

subject KAXT to federal and state tax liabilities. 

63. During the same period of time, Warren Trumbly was refusing to have KAXT pay 

Ravi Kapur a salary because the station’s cash flow supposedly could not support it.  Ravi Kapur 
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was working full time at the station developing and enhancing its programming content and had 

to work two additional jobs outside of KAXT simply to make ends meet. 

64. The forensic accountant also found that Warren Trumbly had caused KAXT to 

file tax returns and other federal and state documents that had the impact of minimizing his own 

personal tax liability while increasing the tax liabilities of the Kapurs and potentially subjecting 

KAXT and its members to federal and state tax liabilities. 

THE KAXT MEMBERSHIP BECOMES DEADLOCKED 

65. On October 26, 2012, the KAXT membership convened at KAXT’s headquarters 

to vote on whether to accept an $8.25 million binding Letter of Intent from a hedge fund. 

66. All members were aware of the Kapurs’ opposition to this Letter of Intent. 

67. At the meeting, Nalini Kapur presented the findings of her forensic accountant 

revealing the improprieties that the Trumblys, the Noonans and Brad Donaldson had engaged in 

from the very beginning. 

68. The Kapurs requested that Warren Trumbly produce the original Operating 

Agreement, the terms of which obligate him to keep that document at KAXT’s office, to 

definitely settle the issue of whether Brad Donaldson had, in fact, executed the agreement, 

whether contemporaneously or otherwise. 

69. Warren Trumbly refused to produce the original Operating Agreement and 

mocked the Kapurs’ demands for production, even though the Operating Agreement was kept in 

his office a few feet away from the meeting space. 

70. With Warren Trumbly’s failure to produce any evidence challenging their 

findings, the Kapurs declared that they had a majority voting interest in KAXT and then voted to 

elect Nalini Kapur as the President of KAXT in place of Warren Trumbly. 
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71. Warren Trumbly was duly replaced as President pursuant to the procedures set 

forth in the Operating Agreement.  

72. The Trumblys and their associates announced that they refused to accept the 

results of the vote. 

THE KAPURS’ ATTEMPT AT CONCILIATION 

73. At the October 26, 2012 meeting, the Kapurs attempted to defuse tensions 

following the vote. 

74. With each side wary of the other, the Kapurs and the Trumblys signed a written 

agreement3 (the “October 26 Agreement”) promising that neither they, nor their agents, “would 

remove any documents from KAXT offices… no passwords would be changed, and no locks 

will be changed.” 

75. The October 26 Agreement was executed by the parties in front of the entire 

KAXT membership and third party witnesses. 

76. The Kapurs abided by their promises.   

77. In addition, the Kapurs deliberately chose not to make any representations to 

outside parties that Nalini Kapur was now President so that the parties could proceed with 

amicably resolving their disputes, namely, a potential buyout of some or all of the non-Kapur 

member interests in KAXT. 

78. The Kapurs continued with their efforts at running KAXT and signing contracts 

for additional television programming. 

THE TRUMBLYS BREACH THE OCTOBER 26 AGREEMENT 

79. On November 20, 2012, Ravi Kapur arrived at the KAXT office to learn that the 

locks had been changed. 
                                           
3 Attached as Exhibit B to this Answer. 
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80. Ravi Kapur confronted Warren Trumbly who plainly admitted that he had 

changed the locks with the intent of locking out the Kapurs from the station. 

81. Also on November 20, 2012, Nalini Kapur learned that her password access had 

been disabled for the KAXT bank account maintained at Wells Fargo Bank. 

82. The KAXT bank account had been originally set up to allow access to both Nalini 

Kapur and Warren Trumbly as managing members of KAXT and also had Linda Trumbly and 

Ravi Kapur as additional signatories. 

83. Wells Fargo employees informed Nalini Kapur that on or around November 13, 

2012, the Trumblys had entered Wells Fargo and informed them that Nalini Kapur’s password 

access should be disabled because she was no longer a managing member of KAXT. 

84. Also on November 20, 2012, Warren Trumbly e-mailed the KAXT membership 

purporting to call a vote on replacing Nalini Kapur as a managing member with Jeremy 

Noonan.4 

85. Following an objection made to the vote and to the Trumblys’ breach of the 

October 26 Agreement, Warren Trumbly’s counsel sent letters by e-mail to the entire KAXT 

membership stating Nalini Kapur had been voted out as a managing member and admitting that 

Mr. Trumbly had deliberately breached the agreement.5  Warren Trumbly also informed that 

KAXT staff in person that Ms. Kapur was no longer a managing member of KAXT and had been 

replaced by Jeremy Noonan. 

86. The vote was invalid, as the Operating Agreement provides that the only way to 

remove a managing member was if they ceased to be a member of KAXT, and Nalini Kapur 

never ceased to be a member of KAXT. 

                                           
4 This e-mail is hereby attached as Exhibit C to this Answer. 
5 These communications are hereby attached as Exhibits D, E and F to this Answer. 
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87. The vote was also invalid because the Kapurs control a majority of the KAXT 

equity and voting interests and did not vote in favor of removing Nalini Kapur as a managing 

member and appointing Jeremy Noonan in her stead. 

KAXT’S BANK ACCOUNT IS FROZEN 

88. The Kapurs presented Wells Fargo with evidence that the Trumblys’ November 

13, 2012 representation to them that Nalini Kapur was no longer a managing member of KAXT 

was false, as evidenced by Mr. Trumbly’s own e-mail dated November 20, 2012. 

89. On November 27, 2012, Wells Fargo restored Nalini Kapur’s password access to 

the KAXT bank account, but also froze the account pending a written authorization from all 

parties to the contrary or a court order enjoining the freeze. 

90. On November 29, 2012, Warren Trumbly entered Wells Fargo’s offices and 

berated the account manager for not lifting the account freeze.  He then informed the manager 

that he would return with an “amended” Operating Agreement showing Nalini Kapur’s removal 

as managing member and additionally threatened to open a KAXT bank account in a different 

financial institution. 

91. Warren Trumbly has never presented a proposed amendment of the Operating 

Agreement to the KAXT membership as required. 

92. The Operating Agreement additionally requires unanimous consent to amend any 

of its provisions and the Kapurs would never consent to an amendment removing Nalini Kapur 

as a managing member. 

93. Upon information and belief, the Trumblys have opened a new KAXT account at 

a different bank and have deposited checks into that account.  They are currently free to spend 

that money in any manner they wish without any oversight. 
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94. Nalini Kapur offered Warren Trumbly a proposal where they would jointly 

authorize Wells Fargo to lift the account freeze to allow KAXT to take deposits and to pay its 

employees and trade vendors so long as she was a co-signatory on these checks. 

95. Warren Trumbly refused Nalini Kapur’s proposal and countered that she had to 

authorize Wells Fargo to give full control of KAXT’s bank account to him. 

THE TRUMBLYS ATTEMPT TO SELL KAXT TO OTA 

96. On December 14, 2012, Warren Trumbly e-mailed the entire KAXT membership 

asking for a vote on an $8.25 million asset purchase agreement proposed by OTA.6 

97. The Kapurs are not in favor of the sale and because they control a majority of the 

equity and voting interests of KAXT, their votes are needed for approval. 

98. Because Warren Trumbly is not the President of KAXT, he has no authority to 

negotiate any offers on behalf of KAXT or execute such offers. 

99. Nalini Kapur is one of the two managing members of KAXT and does not consent 

any negotiations with OTA or any execution of any agreement with them. 

100. The Trumblys contend that a majority vote has approved the execution of the 

OTA asset purchase agreement. 

  

                                           
6 The e-mail, minus the attached asset purchase agreement, is attached as Exhibit G to this Answer.  



15

PRAYER

WHEREFORE, Respondents Nalini Kapur, Ravi Kapur and Rishi Kapur pray for 

judgment against Claimants Warren Trumbly, et al. as follows:

1. For denial of the declaratory relief requested by Claimants.

2. For attorney’s fees and costs of arbitration; and

3. For such other and further relief that the arbitrator deems just and proper.

Dated:  February 6, 2013 THE GAW GROUP
100 Pine Street, Suite 1250
San Francisco, CA 94111
Tel: (415) 745-3308
Fax: (415) 737-0642
rgaw@thegawgroup.com

By:     
Randolph Gaw
Attorneys for Respondents Nalini 
Kapur, Ravi Kapur and Rishi Kapur
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EXHIBIT C 



From: majormarket@gmail.com on behalf of Ravi Kapur
To: Randolph Gaw
Subject: Fwd: KAXT LLC MEMBER BALLOT
Date: Tuesday, November 20, 2012 11:33:46 AM
Attachments: Member_Ballot 11_12.pdf

---------- Forwarded message ----------
From: "Warren Trumbly" <wt@kaxt1.com>
Date: Nov 20, 2012 9:26 AM
Subject: KAXT LLC MEMBER BALLOT
To: "Nalini Kapur" <nalinikapur@yahoo.com>, "Ravi Kapur" <ravi@kaxt1.com>,
"Rishi Kapur" <kapur_rishi@hotmail.com>, "Jeremy Noonan"
<samuraicoding@gmail.com>, "Robyn Noonan" <robyn@samuraicode.com>, "Linda
Trumbly" <linda.trumbly@gmail.com>, "Warren Trumbly" <wt@kaxt1.com>, "Alicia
Torres" <torresali@yahoo.com>, "Herbert Alvarado" <herbert@kaxt1.com>
Cc: "Charles Tweedy" <litigator@sbcglobal.net>

Please see the attached and promptly respond as requested.

Thank you
-- 
Warren Trumbly
President 

o. 408 929-2800  c. 408 667-5560

mailto:majormarket@gmail.com
mailto:ravi@kaxt1.com
mailto:rgaw@thegawgroup.com
mailto:wt@kaxt1.com
mailto:nalinikapur@yahoo.com
mailto:ravi@kaxt1.com
mailto:kapur_rishi@hotmail.com
mailto:samuraicoding@gmail.com
mailto:robyn@samuraicode.com
mailto:linda.trumbly@gmail.com
mailto:wt@kaxt1.com
mailto:torresali@yahoo.com
mailto:herbert@kaxt1.com
mailto:litigator@sbcglobal.net
tel:408%20929-2800
tel:408%20667-5560



Dear Members of KAXT LLC,


We have come to a point where the managers of the company are deadlocked.  Under the


Operating Agreement, the Company has two managers.  Under the Corporations Code, §17156,


decisions of the managers shall be made by majority vote of the managers.  This has placed the


company in a deadlock position over the issue of the sale of the company’s assets because the


managers, Nalini Kapur and Warren Trumbly, disagree on the future of the company and the


decision to sell the company’s assets.  The first step in resolving this problem is to consider the


removal of a manager so that the managers are aligned in the best interest of the members.


The Operating Agreement provides that the members may act by majority vote without a


meeting (paragraph 5.2) as long as all of the members are consulted.  By this email, I am requesting


your approval of the following:


I propose that Nalini Kapur be removed as manager, and be replaced by Jeremy Noonan.


Please indicate your approval or disapproval by return email and print out your original ballot and


mail it back to me to be placed in the Company Minute Book.


KAXT MEMBER INTEREST


Alvarado, Herbert 1.0%


Kapur, Nalini 11.5%


Kapur, Ravi 19.0%


Kapur, Rishi 11.5%


Noonan, Jeremy 13.0%


Noonan, Robyn 13.0%


Sutton, Sam 3.0%


Torres, Alicia 1.0%


Trumbly, Linda 14.5%


Trumbly, Warren 12.5%


TOTAL 100.0%


Yes


___


___


___


___


___


___


___


___


___


___


No


___


___


___


___


___


___


___


___


___


___


Warren Trumbly, President
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Warren Trumbly, President
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From: majormarket@gmail.com on behalf of Ravi Kapur
To: Randolph Gaw
Subject: Fwd: OTA Purchase Agreement for Review
Date: Friday, December 14, 2012 3:37:05 PM
Attachments: FINAL_DRAFT_ OTA_APA[1].pdf

---------- Forwarded message ----------
From: Warren Trumbly <wt@kaxt1.com>
Date: Fri, Dec 14, 2012 at 3:33 PM
Subject: OTA Purchase Agreement for Review
To: Jeremy Noonan <samuraicoding@gmail.com>, Ravi Kapur <ravi@kaxt1.com>,
Nalini Kapur <nalinikapur@yahoo.com>, Rishi Kapur <kapur_rishi@hotmail.com>,
Robyn Noonan <robyn@samuraicode.com>, Warren Trumbly <wt@kaxt1.com>,
Linda Trumbly <linda.trumbly@gmail.com>, Herbert Alvarado
<herbert@kaxt1.com>, Alicia Torres <torres25ali@yahoo.com>

Dear Members of KAXT LLC,

 

Attached is a copy of the Asset Purchase Agreement (APA) from OTA
BROADCASTING (SFO), LLC, for eight million two hundred and fifty thousand dollars
($8,250,000) for KAXT-CD Channel 1 and its assets.

 

Please reply if you are in favor of the sale or not, and if you have any comments
regarding the agreement please send them as well. 

 

-- 
Warren Trumbly
President 

o. 408 929-2800  c. 408 667-5560

mailto:majormarket@gmail.com
mailto:ravi@kaxt1.com
mailto:rgaw@thegawgroup.com
mailto:wt@kaxt1.com
mailto:samuraicoding@gmail.com
mailto:ravi@kaxt1.com
mailto:nalinikapur@yahoo.com
mailto:kapur_rishi@hotmail.com
mailto:robyn@samuraicode.com
mailto:wt@kaxt1.com
mailto:linda.trumbly@gmail.com
mailto:herbert@kaxt1.com
mailto:torres25ali@yahoo.com
tel:408%20929-2800
tel:408%20667-5560
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ASSET PURCHASE AGREEMENT  


 
 


THIS ASSET PURCHASE AGREEMENT (the “Agreement”) is entered into as of this 
12th day of December, 2012 (the “Effective Date”) by and between KAXT,  LLC, a limited 
liability company (“Seller”) and OTA BROADCASTING (SFO), LLC, a Delaware limited 
liability company (“Buyer”) (each a “Party” and, collectively, the “Parties”). 


 RECITALS 
 


WHEREAS, Seller is the licensee and operator of Class A television broadcast station 
KAXT-CD, San Francisco-San Jose, CA (the “Station”) pursuant to certain authorizations issued 
by the Federal Communications Commission (the “FCC”) and Seller owns or leases all other 
assets used in connection with the operation of the Station; and 


WHEREAS, on the terms and conditions described herein, Seller desires to sell and 
Buyer desires to purchase substantially all of the assets owned or leased by Seller and used in 
connection with the operation of the Station; 


NOW, THEREFORE, taking the foregoing into account, and in consideration of the 
mutual covenants and agreements set forth herein, the sufficiency of which is hereby 
acknowledged, the Parties, intending to be legally bound, hereby agree to the following terms 
and conditions: 


ARTICLE 1:   SALE AND PURCHASE 


1.1 Station Assets.  Subject to the terms and conditions herein contained, Seller shall 
grant, convey, sell, assign, transfer and deliver to Buyer on the Closing Date (as defined below) 
all assets, properties, interest and rights of Seller used or useful in connection with the conduct of 
the business and the operation of the Station (collectively, the “Station Assets”), but excluding 
the Excluded Assets (as defined below).  The Station Assets shall include, without limitation, the 
following: 


(a) Licenses and Authorizations.  All licenses, authorizations, permits and 
approvals issued or pending with respect to the Station by the FCC (the “FCC Authorizations”), 
by the Federal Aviation Administration (“FAA”), and by any other federal, state or local 
governmental authorities in connection with the conduct of the business and operation of the 
Station, including without limitation those listed on Schedule 1.1(a) attached hereto. 


(b) Tangible Personal Property.  All machinery and equipment, towers, 
transmitters, antennas, vehicles, furniture, fixtures, computers, software, inventory, cables, spare 
parts  and other tangible personal property of every kind and description (including associated 
manufacturers and vendor warranties) used or useful in connection with the conduct of the 
business and operation of the Station, including, without limitation, the tangible personal 
property listed and described on Schedule 1.1(b) attached hereto, and any additions and 
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improvements thereto between the Effective Date and the Closing Date (collectively, the 
“Tangible Personal Property”).  


(c) Real Property.  All right, title and interest of Seller in the real estate 
leases for the Station’s broadcast studios and transmission facilities as listed and described on 
Schedule 1.1(c) and all of Seller’s rights thereto (the “Real Property Leases”).   


(d) Contracts.  The contracts, agreements and leases listed on Schedule 
1.1(d), and (ii) all other Station contracts, agreements and leases approved by Buyer which are 
entered into between the date hereof and the Closing Date (collectively, the “Assumed 
Contracts”).  


(e) Intangible Property.  All the Seller’s rights in Station’s call letters and in 
any trademarks, trade names, service marks, patents, patent applications, internet domain names 
and associated websites, copyrights, programs and programming material (including program 
rights), jingles, slogans, logos, and other intangible property owned or held by Seller and used or 
held for use in the operation of the Station, including without limitation those listed on Schedule 
1.1(e), and all goodwill associated with the foregoing (collectively, the “Intangible Property”). 


(f) Files and Records.  The Station’s public inspection file, filings with the 
FCC relating to the Station, and such other technical information, engineering data, books and 
records that relate to the Station and the Station Assets being conveyed hereunder; all sales and 
promotional literature, manuals and data, sales and purchase correspondence, advertiser lists, 
lists of present and former suppliers, and lists of present and former customers that relate to the 
Station and the Station Assets. 


(g) Claims.  Any and all claims and rights against third parties if and to the 
extent that they relate to Station Assets, including, without limitation, all rights under 
manufacturers’ and vendors’ warranties. 


(h) Prepaid Items.  All deposits, reserves and prepaid expenses relating to the 
Station Assets and prepaid taxes relating to the Station Assets, pro-rated as of Closing. 


1.2 Excluded Assets.  The following shall be excluded from the Station Assets and 
retained by Seller (collectively, the “Excluded Assets”): 


(a) Cash.  All cash, cash equivalents or similar investments such as 
certificates of deposit, treasury bills and other marketable securities on hand and/or in banks and 
deposits of Seller. 


(b) Accounts Receivable.  All accounts receivable of Seller arising from the 
operation of the Station prior to the Closing which are outstanding and uncollected as of the 
Closing (the “Accounts Receivable”). 


(c) Insurance.  Any insurance policies, intercompany accounts, promissory 
notes, amounts due from employees, bonds, letters of credit, or other similar items, any cash 
surrender value in regard thereto of Seller, and any proceeds from insurance claims made by 
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Seller relating to property or equipment included in the Station Assets that has been repaired, 
replaced or restored by Seller prior to the Closing Date. 


(d) Benefit Plans.  Any pension, profit-sharing or cash or deferred (Section 
401(k)) plans and trusts and assets thereof, or any other employee benefit plan or arrangement, 
and the assets thereof. 


(e) Tax Refunds.  Any interest in and to any refunds of federal, state or local 
franchise, income or other taxes of Seller for taxes incurred and actually paid by Seller prior to 
the Closing. 


(f) Personal Property.  Any tangible and intangible personal property of 
Seller disposed of or consumed between the date of this Agreement and the Closing in the 
ordinary course of business. 


(g) Books and Records.  Except as provided in Section 1.1(f,) all the 
financial records, account books and general ledgers, and all corporate records (including 
organizational documents) of Seller, including tax returns and transfer books. 


(h) Employees.  The employees of the Station or of Seller. 


(i) Contracts.  Any contracts or agreements not listed on Schedule 1.1(d). 


1.3 Liabilities.  The Station Assets shall be transferred by Seller to Buyer free and 
clear of all debts, security interests, mortgages, trusts, claims, pledges, conditional sales 
agreements, equipment leases, and other liens, liabilities and encumbrances of every kind and 
nature (“Liens”), other than for taxes not yet due and payable, Liens that will be discharged prior 
to Closing and Buyer’s obligations to perform on and after the Closing Date the obligations 
arising under the Real Property Leases, Assumed Contracts and other Station Assets (“Permitted 
Liens”).  Buyer shall assume and undertake to pay, discharge and perform all obligations and 
liabilities relating to the Real Property Leases, Assumed Contracts and other Station Assets 
arising or occurring after the Closing.  Buyer shall not assume (i) any obligations or liabilities 
under the Real Property Leases, Assumed Contracts or other Station Assets relating to the period 
prior to the Closing; (ii) any obligations or liabilities of Seller which are unrelated to the Station 
Assets being sold hereunder, (iii) any obligations or liabilities relating to employees of Seller 
(including any pension obligations or pension withdrawal liabilities), (iv) any obligations or 
liabilities relating to the Excluded Assets, (v) any federal, state or local franchise, income or 
other taxes of Seller, or (vi) any other obligations or liabilities of Seller. 


1.4 Purchase Price. 


(a) Purchase Price.  The purchase price to be paid for the Station Assets will 
be Eight Million Two Hundred Fifty Thousand Dollars ($8,250,000) (the “Purchase Price”), 
subject to the adjustments described below.  Buyer shall pay the Purchase Price less the Escrow 
Amount to Seller by wire transfer of immediately available funds, at Closing.  


(b) Escrow Deposit.  Simultaneously with the execution and delivery of this 
Agreement, Buyer (or an affiliate of Buyer) will deposit Four Hundred Twelve Thousand Five 







- 4 - 


Hundred Dollars ($412,500) (the “Escrow Amount”) of the Purchase Price into escrow.  The 
Escrow Amount shall be held and disbursed by JP Morgan Chase Bank, National Association as 
the escrow agent (the “Escrow Agent”) pursuant to the terms of an escrow agreement in the form 
attached hereto as Exhibit A (the “Escrow Agreement”).  At the Closing, the Parties shall cause 
the Escrow Amount to be paid to Seller and all interest on the Escrow Amount to be paid to 
Buyer. 


1.5 Prorations.  The parties agree to prorate all expenses arising out of the operation 
of the Station which are incurred, accrued, or payable, as of 11:59 p.m. local time of the day 
preceding the Closing. The items to be prorated shall include, but not be limited to, power and 
utilities charges, FCC regulatory fees (based on the most recent publicly available information 
about the cost of such regulatory fees for the Station), real and personal property taxes upon the 
basis of the most recent tax bills and information available, security deposits, and similar prepaid 
and deferred items.  The prorations shall, insofar as feasible, be determined and paid on the 
Closing Date, with final settlement and payment to be made within forty-five (45) days after the 
Closing Date.  


1.6 Allocation of Purchase Price.  Buyer and Seller shall negotiate in good faith an 
allocation of the Purchase Price to the assets acquired hereunder in a manner which complies 
with Section 1060 of the Internal Revenue Code of 1986, as amended to the date hereof (the 
“Code”), prior to Closing. 


ARTICLE 2:   FCC CONSENT; ENVIRONMENTAL; CLOSING 


2.1 FCC Consent; Assignment Application.  Buyer and Seller shall prepare, 
execute, file, and vigorously prosecute an application to the FCC (the “Assignment Application”) 
requesting the FCC’s consent (the “FCC Consent”) to the assignment from Seller to Buyer of all 
FCC Authorizations pertaining to the Station. The Assignment Application shall be filed not later 
than ten (10) business days after the date of the execution of this Agreement.  Buyer and Seller 
shall take all reasonable steps to cooperate with each other and with the FCC in order to secure 
such FCC Consent without delay and to promptly consummate the transaction contemplated in 
this Agreement.  Buyer shall reimburse Seller for one-half of the FCC filing fee paid in 
connection with the Assignment Application.  Each party shall be responsible for all of its other 
costs with respect to the preparation, filing and prosecution of the Assignment Application.   
Buyer and Seller shall promptly notify each other of, and provide copies of, all documents filed 
with or received from the FCC or any other governmental agency with respect to this Agreement, 
the Assignment Application or the transaction contemplated hereby.  If Buyer or Seller becomes 
aware of any fact which would prevent or delay the FCC Consent or the Final Order (as defined 
in Section 2.3), it shall promptly notify the other Party. 


2.2 Closing Date; Closing Place.  The closing (the “Closing”) of the transaction 
contemplated in this Agreement shall occur on a date (the “Closing Date”) that is no more than 
ten (10) business days following the date (x) on which the FCC Consent shall have become a 
Final Order (as defined below) unless such requirement shall have been waived by Buyer in its 
sole discretion, and (y) the other conditions to the Closing set forth in Articles 7 and 8 hereof 
shall have either been waived or satisfied; and Seller and Buyer agree to cooperate to the extent 
necessary to obtain the FCC's extension of the effectiveness of the FCC Consent as may be 
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required.  For purposes of this Agreement, the term “Final Order” means action by the FCC 
consenting to the Assignment Application, and such consent shall not have been reversed, 
stayed, enjoined, set aside, annulled, or suspended, and with respect to which action no timely 
request for stay, petition for rehearing, petition for reconsideration, application for review, or 
notice of appeal is pending, and as to which the times for filing any such request, petition, 
application, notice, or appeal, or for reconsideration or review by the FCC on its own motion, 
shall have expired. The Closing shall be held at the offices of Buyer's counsel or by exchange of 
documents via email, or as Seller and Buyer may agree. 


 


ARTICLE 3:  REPRESENTATIONS AND WARRANTIES OF SELLER 


Seller makes the following representations and warranties to Buyer: 


 


3.1 Organization and Authorization.  Seller is a limited liability company duly 
organized, validly existing, and in good standing under the laws of the State of California and is 
qualified to do business in the State of California. Seller has the power and authority to execute 
and deliver this Agreement and to consummate the transaction contemplated hereby.  Subject to 
the resolution of the threatened litigation noted in schedule 3.9, to the best of Seller’s knowledge 
(i)the execution and delivery of this Agreement and the consummation of the transaction 
contemplated hereby on Seller's part, have been duly and validly authorized by Seller, and no 
other actions on the part of Seller are necessary to authorize the execution and delivery of, or the 
performance of Seller's obligations under, this Agreement, or to consummate the transaction 
contemplated hereby; (ii) this Agreement has been duly and validly executed and delivered by 
Seller (iii) this Agreement constitutes the legal, valid, and binding obligation of Seller 
enforceable in accordance with its terms, except as may be limited by bankruptcy, insolvency, or 
other laws affecting generally the enforcement of creditors' rights or the application of principles 
of equity. 


3.2 No Defaults.  The execution, delivery, and performance of this Agreement by 
Seller will not (i) constitute a violation of, or conflict with, Seller's articles of  incorporation or 
bylaws, (ii) result in a default (or give rise to any right of termination, cancellation, or 
acceleration) under, or conflict with, any of the terms, conditions, or provisions of any note, 
bond, mortgage, indenture, agreement, lease, or other instrument or obligation relating to the 
business of the Station and to which Seller or any of the Station Assets may be subject, (iii) 
violate any statute, regulation, order, injunction, or decree of any federal, state, or local 
governmental authority or agency which is applicable to Seller or any of the Station Assets, (iv) 
result in the creation or imposition of any lien, charge, or encumbrance of any nature whatsoever 
upon any of the Station Assets, other than permitted liens, or (v) require the consent or approval 
of any governmental authority, lending institution, or other third party other than the FCC 
Consent, except as otherwise noted in Schedule 3.10 hereto. 


3.3 Tangible Personal Property.  Schedule 1.1(b) hereto contains a list of all 
Tangible Personal Property owned by Seller that is used or useful in the operation of the Station 
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in the manner and to the full extent the Station is presently operated.  Seller owns and has, and 
will have on the Closing Date, good and marketable title to the Tangible Personal Property.  
Each material item of Tangible Personal Property (i) is in good condition and repair, ordinary 
wear and tear excepted, (ii) has been maintained in a manner substantially consistent with 
generally accepted standards of good engineering practice, and (iii) is operating in full 
compliance, in all material respects, with the FCC Authorizations and rules and regulations of 
the FCC and FAA. 


3.4 Real Property.  Seller holds no fee simple ownership interests in real property 
used in the operation of the Station.  Seller holds valid leasehold (or license) interests for the 
studios and offices and transmitter site for the Station.  The Real Property Leases set forth on 
Schedule 1.1(c) are Seller’s sole interest in real estate used in connection with the operation of 
the Station in the manner in which it is being operated.  To the knowledge of Seller, there is no 
pending condemnation or similar proceeding affecting the real property which is subject to the a 
Real Property Lease.  Subject to obtaining applicable lessor consents, Seller has the full legal 
power and authority to assign its rights under the Real Property Leases to Buyer.  Seller’s present 
use of the premises leased in the Real Property Leases (“Leased Premises”) is in compliance 
with all applicable zoning codes or other laws.  To the best of sellers knowledge, all permanent 
certificates of occupancy and other consents and approvals required to be obtained by Seller’s for 
use of the Leased Premises from any governmental authority, association or board with 
jurisdiction over the Leased Premises have been issued and is in full force and effect.  


3.5 FCC Authorizations and Other Licenses.  Schedule 1.1(a) hereto contains a 
true and complete list of the FCC Authorizations and all other licenses, permits, or other 
authorizations from governmental or regulatory authorities that are required for the lawful 
conduct of the business and operations of the Station in the manner and to the full extent that the 
Station is presently operated. The FCC Authorizations and other licenses are in full force and 
effect, unimpaired by any act or omission of Seller. Seller lawfully holds each of the FCC 
Authorizations and the other licenses, permits, and authorizations listed on Schedule 1.1(a), none 
of which is subject to any restrictions or conditions that would limit in any material respect the 
operations of the Station, other than (i) as may be set forth on the faces of such FCC 
Authorizations and other licenses, or (ii) as may be applicable to substantial segments of the 
television broadcasting industry.  Seller is operating the Station in compliance with the FCC 
Authorizations, the Communications Act of 1934, as amended, and all regulations and published 
policies of the FCC (the “Communications Laws”).  The Station is not transmitting or receiving 
any objectionable interference to or from any other station. There is not now pending, or 
threatened, any action by or before the FCC to revoke, cancel, rescind, modify, or refuse to 
renew any of such FCC Authorizations, and Seller has not received any notice of, and has no 
knowledge of, any pending, issued, or outstanding order by or before the FCC, or of any 
investigation, order to show cause, notice of violation, notice of apparent liability, notice of 
forfeiture, or material complaint against either the Station or Seller.  There are no pending 
proceedings before the FCC regarding the Class A status of the Station, and there has been no 
notice of inquiry or order to show cause issued by the FCC regarding the Class A status of the 
Station.  All material reports and filings required to be filed with the FCC by Seller with respect 
to the operation of the Station have been timely filed, and all such reports and filings are accurate 
and complete in all material respects.  Seller maintains a public inspection file for the Station and 
such file complies with the Communications Laws in all material respects.  The operations of the 
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Station do not exceed permissible levels of exposure to non-ionizing electromagnetic 
radiofrequency (“RF”) radiation specified in the FCC's rules and regulations concerning RF 
radiation. 


3.6 Title Documents.  The instruments to be executed by Seller and delivered to 
Buyer at the Closing, conveying the Station Assets to Buyer, will transfer good and marketable 
title to the Station Assets, free and clear of all Liens other than Permitted Liens.  


3.7 Employees.  Seller is not a party or subject to any labor union or collective 
bargaining agreements with respect to the Station.  Seller, in the operation of the Station, has 
complied in all material respects with all applicable laws, rules and regulations relating to the 
employment of labor, including those related to wages, hours, collective bargaining, occupational 
safety, discrimination, and the payment of social security and other payroll-related taxes, and it 
has not received any notice alleging that it has failed to comply in any material respect with any 
such laws, rules or regulations.  No labor union or other collective bargaining representative 
represents or, to the knowledge of Seller, claims to represent any of the employees of the Station.  
To the knowledge of Seller, there is no effort being made to organize the employees or any group 
of employees of the Station for purposes of collective bargaining. Seller acknowledges and 
agrees that Buyer shall have no obligation to offer employment to any employee of Seller or the 
Station or any post-closing liability with respect to any such employee or for any such 
employee’s benefits of any kind or nature, except to the extent that Buyer shall offer employment 
to any such employee and then only from and after the time at which such offer shall have been 
extended, and accepted by such employee, and subject to the terms and conditions thereof. 


3.8 Brokers.  There is no broker or finder or other person who would have any valid 
claim for a commission or a brokerage fee in connection with this Agreement or the transaction 
contemplated hereby as a result of any agreement, understanding, or action on the part of Seller.  


3.9 Litigation; Compliance with Law.  Seller is not subject to any order, writ, 
injunction, judgment, arbitration, decision, or decree having a binding effect and affecting the 
business of the Station or the Station Assets or which restrains or enjoins, or purports to restrain 
or enjoin, or could reasonably be expected to restrain or enjoin, the transaction contemplated 
hereby, and to Seller’s knowledge no such proceeding is pending.  Except as set forth in schedule 
3.9, there is no material litigation pending by or against, or, to Seller’s knowledge, threatened 
against, Seller which relates to the Station or which could materially and adversely affect any of 
the Station Assets.  Seller, with respect to the Station, has complied in all material respects with 
all applicable laws, regulations, orders, or decrees. The present uses by Seller of the Station 
Assets do not violate any such laws, regulations, orders, or decrees in any material respect, and 
Seller has no knowledge of any basis for any claim for compensation or damage or other relief 
from any violation of the foregoing.  


3.10 Approvals and Consents.  Except as described in Schedule 3.10 hereto, the 
execution, delivery and performance by Seller of this Agreement and the consummation of the 
transaction contemplated hereby will not require any consent, permit, license or approval of any 
person, entity or government or regulatory authority other than the FCC Consent.  Any consents 
required for the assignment of Seller’s rights and obligations under the Real Property Leases or 
the Assumed Contracts are set forth on Schedule 3.10. 
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3.11 Insurance.  All of the material Station Assets that are insurable are insured 
against loss, injury, or damage to the full extent of their replacement value. 


3.12 Environmental Matters.  (i) Seller has not, in connection with its business or 
assets, generated, used, transported, treated, stored, released or disposed of, or to its knowledge, 
has suffered or knowingly permitted anyone else to generate, use transport, treat, store, release or 
dispose of any Hazardous Substance (as defined below) in violation of any applicable 
environmental law; (ii) there has not been any generation, use, transportation, treatment, storage, 
release or disposal of any Hazardous Substance in connection with the conduct of Seller’s 
business which has created or might reasonably be expected to create any material liability under 
any applicable environmental law or which would require reporting to or notification of any 
governmental entity; (iii) to the knowledge of Seller no asbestos or polychlorinated biphenyl or 
underground storage tank is contained in or located at any facility used in connection with its 
business; and (iv) any Hazardous Substance handled or dealt with in any way in connection with 
Seller’s business has been and is being handled or dealt with in all material respects in 
compliance with all applicable environmental laws.  To Seller’s knowledge, Seller and the 
Station are in compliance in all material respects with all environmental, health and safety laws 
applicable to leased real property included in the Station Assets.  There is no action, suit or 
proceeding pending or, to Seller’s knowledge, threatened against Seller or the Station that asserts 
that Seller or the Station has violated any environmental, health or safety laws applicable to such 
real property.  Seller has provided Buyer with copies of any Phase I environmental assessments 
of owned or leased real property included in the Station Assets.  “Hazardous Substance” means 
substances that are defined or listed in, or otherwise classified pursuant to, any applicable laws as 
“hazardous substances,” “hazardous materials,” “hazardous wastes” or “toxic substances,” or any 
other formulation of any applicable environmental law intended to define, list or classify 
substances by reason of deleterious properties such as ignitibility, corrosivity, reactivity, 
radioactivity, carcinogenicity, reproductive toxicity and petroleum and drilling fluids, produced 
waters and other wastes associated with the exploration, development, or production of crude oil, 
natural gas or geothermal energy. 


3.13 Taxes.  Seller has duly, timely, and in the required manner filed all federal, state, 
and local income, franchise, sales, use, property, excise, payroll, and other tax returns and forms 
required to be filed, and has paid in full or discharged all taxes, assessments, excises, interest, 
penalties, deficiencies, and losses required to be paid.  No event has occurred which could 
impose upon Buyer any liability for any taxes, penalties, or interest due or to become due from 
Seller from any taxing authority.  


3.14 Performance of Real Property Leases and Assumed Contracts.  Schedules 
1.1(c) and 1.1(d) include all contracts, agreements and leases that relate primarily to the 
operation of the Station or the ownership of the Station Assets (including, without limitation, all 
contracts for the sale of advertising time, programming and film contracts, syndication contracts, 
national sales representation contracts, employment contracts, retransmission contracts, 
distribution contracts and network affiliation contracts, Real Property Leases, income-producing 
leases and agreements).  Seller has fully and timely performed all of its obligations pursuant to 
each of the Real Property Leases and the Assumed Contracts and is not in default or breach of 
any such agreements.  Seller has not received notice from any party to any Real Property Lease 
or Assumed Contract that such party contends that it is in default or breach under any Real 
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Property Leases or Assumed Contract.  Each of the Real Property Leases and Assumed Contracts 
is in full force and effect and, to the knowledge of Seller there has not been, and is not, any 
default or breach under any Real Property Lease or Assumed Contract by the other party to any 
Real Property Lease or Assumed Contract.  Except as set forth in Schedules 1.1(c) and 1.1(d) 
attached hereto, there have been no modifications, extensions, or amendments of any of the Real 
Property Leases or Assumed Contracts, whether oral or written, except as may be contemplated 
by this Agreement.  Seller has not been notified by any other party to any Real Property Lease or 
Assumed Contract that such party has a present intent to terminate or not to renew any Real 
Property Lease or Assumed Contract.  None of the Real Property Leases and Assumed Contracts 
included in the Station Assets has as the other party an entity controlled by any of Seller’s 
owners.  


3.15 Sufficiency of Assets.  The Station Assets are sufficient for the conduct of the 
business and the operation of the Station as presently operated by Seller. 


3.16 Intellectual Property.  Seller owns or possesses, has valid licenses for or is an 
authorized user of all Computer Software, Intangible Property and Information Technology 
necessary to carry on the Station’s business as it is currently being operated by Seller.  Seller has 
not received any notice of infringement of or conflict, or has any knowledge of any basis for any 
such claim, with asserted rights of others with respect to any intellectual property.  As used 
herein, “Computer Software” means all computer software and databases (including source code, 
object code and all related documentation) and “Information Technology” means rights for use 
of the computers, Computer Software, firmware, middleware, servers, workstations, routers, 
hubs, switches, intra-office data communications lines, and all other information technology 
equipment and elements, and associated documentation, in each case, which are necessary for the 
operation of the Station, if any. 


3.17 Absence of Insolvency.  No insolvency proceedings of any character including 
without limitation, bankruptcy, receivership, reorganization, composition or arrangements with 
creditors, voluntary or involuntary, affecting the Seller or any of the Station Assets, are pending 
or, to the best knowledge of Seller, threatened, and Seller has made no assignment for the benefit 
of creditors, nor taken any action with a view to, or which would constitute the basis for the 
institution of, any such insolvency proceedings. 


3.18 Accuracy of Representations and Statements.  No representation or warranty 
made by Seller in this Agreement, and no statement made in any certificate, document, exhibit, 
or schedule furnished or to be furnished by Seller in connection with the transactions herein 
contemplated, contains or will contain any untrue statement of a material fact or omits or will 
omit to state any material fact necessary to make such representation or warranty or any such 
statement not misleading to Buyer in the circumstance under which such representation, 
warranty, or statement was made.  


ARTICLE 4:  REPRESENTATIONS AND WARRANTIES OF BUYER 


Buyer makes the following representations and warranties to Seller: 
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4.1 Organization and Standing.  Buyer is a limited liability company duly 
organized, validly existing, and in good standing under the laws of the State of Delaware, and is 
qualified to do business in the State of California. 


4.2 Authorization.  Buyer has the power and authority to execute and deliver this 
Agreement, and to consummate the transaction contemplated hereby. The execution and delivery 
of this Agreement and the consummation of the transaction contemplated hereby have been duly 
and validly authorized by Buyer, and no other proceedings on the part of Buyer are necessary to 
authorize the execution and delivery of, or the performance of Buyer’s obligations under this 
Agreement, or to consummate the transaction contemplated hereby. This Agreement has been 
duly and validly executed and delivered by Buyer.  This Agreement constitutes the legal, valid, 
and binding agreement of Buyer enforceable in accordance with its terms, except as may be 
limited by bankruptcy, insolvency, or other laws affecting generally the enforcement of 
creditors’ rights or the application of principles of equity.  


4.3 No Defaults.  The execution, delivery, and performance of this Agreement by 
Buyer will not (i) conflict with or result in any breach of any provision of the articles of 
organization, operating agreement, or other similar organizational documents of Buyer, or (ii) 
result in a default (or give rise to any right of' termination, cancellation, or acceleration) under, or 
conflict with, any of the terms, conditions, or provisions of any note, bond, mortgage, indenture, 
agreement, lease, or other instrument or obligation relating to Buyer or its business, except for 
such defaults (or rights of termination, cancellation, or acceleration) or conflicts as to which 
requisite waivers or consents have been obtained and delivered to Seller, (iii) violate any statute, 
regulation, order, injunction, or decree of any federal, state, or local governmental authority or 
agency which is applicable to Buyer, or (iv) require the consent or approval of any governmental 
authority, lending institution, or other third party other than the FCC Consent. 


4.4 Buyer’s Qualification.  Upon satisfaction of the conditions precedent to Closing 
set forth in Articles 7 and 8 below, Buyer will be legally, financially, and technically qualified to 
acquire, and to become the FCC licensee of, the Station and to perform its obligations under this 
Agreement. 


4.5 Litigation.  Buyer is not subject to any order, writ, injunction, judgment, 
arbitration, decision, or decree having a binding effect and affecting the business of Buyer or 
which restrains or enjoins, or purports to retrain or enjoin, or could reasonably be expected to 
restrain or enjoin, the transaction contemplated hereby, and no such proceeding is pending. There 
is no material litigation pending by or against, or, to the knowledge of Buyer, or threatened 
against Buyer, that would prevent or materially impede the consummation by Buyer of the 
transaction contemplated by this Agreement.  


4.6 Brokers.  There is no broker or finder or other person who would have any valid 
claim for a commission or a brokerage fee in connection with this Agreement or the transaction 
contemplated hereby as a result of any agreement, understanding, or action on the part of Buyer. 


4.7 Accuracy of Representations and Statements.  No representation or warranty 
made by Buyer in this Agreement, and no statement made in any certificate, document, exhibit, 
or schedule furnished or to be furnished by Buyer in connection with the transactions herein 
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contemplated, contains or will contain any untrue statement of a material fact or omits or will 
omit to state any material fact necessary to make such representation or warranty or any such 
statement not misleading to Seller in the circumstance under which such representation, 
warranty, or statement was made. 


ARTICLE 5:  COVENANTS OF SELLER 


The following terms of this Article 5 shall apply from the Effective Date until the 
completion of the Closing (except as otherwise specified). 


5.1 Station Documents.  The records, files and other documents kept in connection 
with the Station shall be maintained by Seller in the usual and ordinary manner consistent with 
standard broadcast industry practice.  Seller shall maintain the FCC Authorizations in accordance 
with their terms and in compliance in all material respects with all applicable laws, rules and 
regulations and all applicable FCC regulations and published policies.  Seller shall maintain the 
FCC Authorizations in full force and effect and shall take all actions necessary to so maintain 
them, including but not limited to the timely filing and prosecution of any necessary 
modification or renewal applications of the FCC Authorizations or other submissions to the FCC. 


5.2 Maintenance of Station Assets.  Seller shall maintain the Station Assets in good 
working order consistent with standards of good engineering practice and will replace any of 
such property which shall be worn out, lost, stolen, or destroyed with like property of 
substantially equivalent kind and value.  


5.3 FCC Compliance.  Seller shall continue to operate and maintain the Station in 
accordance with the terms of the FCC Authorizations and in compliance with all applicable laws 
and FCC regulations and published policies.  Seller will deliver to Buyer, promptly after filing, 
copies of any material reports, applications, or responses to the FCC, or any material 
communications from the FCC, or if from any other party directed to the FCC, promptly after 
receipt by Seller, related to the Station that are filed or received by Seller between the date of this 
Agreement and the Closing Date.  Seller will not file any application with the FCC requesting 
authority to modify the Station’s facilities without Buyer’s prior written consent and Seller shall 
take all actions necessary to keep the FCC Authorizations, including all material permits and 
applications pending before the FCC, valid and in full force and effect.  Seller shall promptly 
take all necessary or desirable action to obtain a grant of the renewal application for the Station, 
including, but not limited to, negotiating and entering into a tolling agreement with the FCC. 


5.4 Operation of Station in Ordinary Course.  In all other respects, except as 
disclosed in writing to and approved in writing by Buyer, Seller shall operate the Station solely 
in the ordinary course of business and in accordance with past practice, and shall pay and 
perform all of its obligations with respect to the Station (including those required under the 
Assumed Contracts and Real Property Leases) in the ordinary course as such obligations become 
due.  Seller shall not amend any Real Property Lease or Assumed Contract without Buyer’s 
written approval. 


5.5 Insurance.  Seller shall maintain in full force and effect through the Closing Date 
adequate property damage, liability, and other insurance with respect to the Station Assets.  
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5.6 Disposition of Assets.  Prior to the Closing Date, Seller shall not, without the 
prior written consent of Buyer, sell, lease, or transfer, or agree to sell, lease, or transfer, any of 
the Station Assets without replacement thereof with an asset of equivalent kind, condition, and 
value that satisfies industry standards for such assets, nor create any new Lien on the Station 
Assets other than Permitted Liens and Liens arising pursuant to, and in accordance with the 
terms of, this Agreement.  


5.7 Compliance with Law.  Seller shall comply in all material respects with all 
federal, state, and local laws, rules and regulations in connection with the operation of the 
Station.  


5.8 Access to Facilities, Files and Records.  At the request of Buyer, Seller shall 
from time to time give or cause to be given to Buyer full access during normal business hours to 
the Station Assets, and all accounts, books, insurance policies, licenses, agreements, contracts 
and equipment with respect to the Station; provided, however, that all such access shall require 
the express consent of Seller and shall be scheduled in a manner reasonably acceptable to Seller.   


5.9 Representations and Warranties.  Seller shall give detailed written notice to 
Buyer promptly upon learning of the occurrence of any event that would cause or constitute a 
breach, or that would have caused a breach had such event occurred or been known to Seller 
prior to the date hereof, of any of the representations or warranties contained in this Agreement.  
Seller shall use commercially reasonable efforts to cure any such event.  Updates provided in 
order to comply with the covenant in this Section 5.9 will not have any impact on Buyer’s 
Conditions to Closing or serve to limit Buyer’s right to indemnification hereunder.  


5.10 Consummation of Agreement.  Seller shall use all commercially reasonable 
efforts to fulfill and perform all conditions and obligations on its part to be fulfilled and 
performed under this Agreement, and to cause the transaction contemplated by this Agreement to 
be fully carried out. 
 


5.11 Employees.  Buyer shall have no obligation to offer employment to any employee 
of Seller or the Station. Buyer shall have no liability with respect to any such employee or for 
any such employee’s benefits of any kind or nature, except to the extent that Buyer shall offer 
employment to any such employee and then only from and after the time at which such offer 
shall have been extended, and accepted by such employee, and subject to the terms and 
conditions thereof.   


ARTICLE 6:  COVENANTS OF BUYER 


Buyer covenants and agrees that from the date hereof until the completion of the Closing: 


6.1 Representations and Warranties.  Buyer shall give detailed written notice to 
Seller promptly upon learning of the occurrence of any event that would cause or constitute a 
breach or would have caused a breach had such event occurred or been known to Buyer prior to 
the date hereof, of any of the representations and warranties of Buyer contained in this 
Agreement.  Buyer shall use commercially reasonable efforts to cure any such event. Updates 
provided in order to comply with the covenant in this Section 6.1 will not have any impact on 
Seller’s Conditions to Closing or serve to limit Seller’s right to indemnification hereunder.  
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6.2 Consummation of Agreement.  Buyer shall use all commercially reasonable 
efforts to fulfill and perform all conditions and obligations on its part to be fulfilled and 
performed under this Agreement, and to cause the transaction contemplated by this Agreement to 
be fully carried out.  


ARTICLE 7:  CONDITIONS TO THE OBLIGATIONS OF SELLER  


The obligations of Seller under this Agreement are subject to the fulfillment of the 
following conditions prior to or on the Closing Date.     


7.1 Representations, Warranties and Covenants. 


(a) Each of the representations and warranties of Buyer contained in this 
Agreement was true and correct as of the date when made and is deemed to be made again on 
and as of the Closing Date and is then true and correct. 


(b) Buyer shall have performed and complied with each and every covenant 
and agreement required by this Agreement to be performed or complied with by it prior to or on 
the Closing Date. 


7.2 Proceedings.  Neither Seller nor Buyer is subject to any restraining order or 
injunction (or similar action) and no action is pending which would restrain or prohibit the 
consummation of the transaction contemplated hereby. 


7.3 FCC Authorizations.  The FCC Consent has been issued by the FCC. 


7.4 Deliveries.  Buyer has complied with each and every one of its obligations set 
forth in Section 9.2. 


 7.5  Threatened Litigation Resolved . The threatened litigation disclosed in 
Schedule 3.9 is resolved in a manner confirming the removal of Nalini Kapur as a manager of 
Seller and confirming that the execution and delivery of this Agreement and the consummation 
of the transaction contemplated hereby on Seller's part, have been duly and validly authorized by 
Seller. 


ARTICLE 8:  CONDITIONS TO THE OBLIGATIONS OF BUYER 


The obligations of Buyer under this Agreement are subject to the fulfillment of the 
following conditions prior to or on the Closing Date.   


8.1 Representations, Warranties and Covenants. 


(a) Each of the representations and warranties of Seller contained in this 
Agreement was true and correct as of the date when made and is deemed to be made again on 
and as of the Closing Date and is then true and correct.  


(b) Seller shall have performed and complied with each and every covenant 
and agreement required by this Agreement to be performed or complied with by it prior to or on 
the Closing Date. 
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8.2 Proceedings.  Neither Seller nor Buyer is subject to any restraining order or 
injunction (or similar action) and no action is pending which would restrain or prohibit the 
consummation of the transaction contemplated hereby. 


8.3 FCC Authorizations.  The FCC Consent has been issued by the FCC and shall 
have become a Final Order.  


8.4 Absence of Any Material Adverse Change.  There shall have been no material 
adverse change in the Station Assets, or in the business, operations or condition of the Station. 


8.5 Due Diligence Issues.  Any environmental or engineering issues identified in 
Buyer’s due diligence investigation of the Station shall have been remedied to Buyer’s 
satisfaction, in its sole discretion. 


8.6 Deliveries.  Seller has complied with each and every one of the obligations set 
forth in Section 9.1. 


8.7 Required Consents.  Seller shall have obtained and delivered to Buyer all of the 
Required Consents, if any, described in Schedule 3.10. 


8.8 Liens.  No Liens shall exist or have been filed or recorded against the Station 
Assets in the public records of the Secretary of State of Seller’s state of incorporation or in any 
other jurisdiction in which the Station Assets are located.  Duly executed UCC releases, 
mortgage terminations or other similar documents or instruments required to transfer the Station 
Assets free and clear of Liens (other than Permitted Liens) shall have been delivered by Seller. 


ARTICLE 9:  ITEMS TO BE DELIVERED AT CLOSING 


9.1 Deliveries by Seller.  At Closing, Seller shall deliver to Buyer, duly executed by 
Seller or such other signatory as may be required by the nature of the document: 


(a) a certificate for Seller, dated as of the Closing Date, executed by an officer 
of Seller, certifying on behalf of Seller that the closing conditions specified in Sections 8.1(a) 
and (b) have been satisfied; 


(b) a bill of sale sufficient to sell, convey, transfer and assign the personal 
property and all other assets included in the Station Assets (other than the FCC Authorizations, 
Real Property Leases and Assumed Contracts) to Buyer free and clear of any Liens, in a form 
reasonably acceptable to Buyer and Seller (the “Bill of Sale”); 


(c) an Assignment and Assumption Agreement sufficient to sell, convey, 
transfer and assign the Assumed Contracts to Buyer free and clear of any Liens, in a form 
reasonably acceptable to Buyer and Seller (the “Assignment and Assumption Agreement”); 


(d) An Assignment and Assumption Agreement sufficient to assign the FCC 
Authorizations (including the Station’s call letters) to Buyer, in a form reasonably acceptable to 
Buyer and Seller (the “FCC Authorizations Assignment and Assumption Agreement”); 
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(e) assignment of each Real Property Lease in a form reasonably acceptable 
to Buyer and Seller (each a “Lease Assignment and Assumption Agreement”); 


(f) the Required Consents described in Schedule 3.10; 


(g) a counterpart signature page to the Programming Agreement;  


(h) Estoppel certificates executed by the lessor for each Real Property Lease 
in a form reasonably satisfactory to Buyer, confirming the terms of such lease and that Seller is 
not in default under, or in breach of, such lease and such other customary matters reasonably 
requested by Buyer;  


(i) Executed releases, in suitable form for filing and otherwise in form and 
substance reasonably satisfactory to Buyer, of any security interests granted in the Station  
Assets as security for payment of loans and other obligations and of any other Liens (other than 
Permitted Liens); and  


(j) Certified copies of appropriate resolutions, duly adopted, which shall be in 
full force and effect at the time of the Closing, authorizing the execution, delivery and 
performance by Seller of this Agreement, and the consummation of the transaction contemplated 
hereby. 


9.2 Deliveries by Buyer.  At the Closing, Buyer shall deliver to Seller, duly executed 
by Buyer or such other signatory as may be required by the nature of the document: 


(a) a certificate for Buyer, dated as of the Closing Date, executed by an 
officer or other authorized representative of Buyer, certifying on behalf of Buyer that the closing 
conditions specified in Sections 7.1(a) and (b) have been satisfied; 


(b) the payment of the Purchase Price in accordance with Section 1.4; 


(c) the Bill of Sale; 


(d) the Assignment and Assumption Agreement; 


(e) the FCC Authorizations Assignment and Assumption Agreement; 


(f) the Lease Assignment and Assumption Agreements;  


(g) a counterpart signature page to the Programming Agreement; ) 


(h) certified copies of resolutions, duly adopted, which shall be in full force 
and effect at the time of the Closing, authorizing the execution, delivery and performance by 
Buyer of this Agreement, and the consummation of the transaction contemplated hereby. 


ARTICLE 10:  SURVIVAL AND INDEMNITY 


The rights and obligations of Buyer and Seller under this Agreement shall be subject to 
the following terms and conditions: 
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10.1 Survival of Representations and Warranties.  Except as stated below, the 
representations and warranties of Buyer and Seller contained in this Agreement shall survive the 
Closing for two (2) years from the Closing Date.  Except as stated below, neither Seller nor 
Buyer shall have any liability whatsoever with respect to any representation or warranty unless a 
claim is made hereunder or an action at law or in equity is commenced prior to expiration of the 
two (2) year survival period for such representation or warranty.   


10.2 General Agreement to Indemnify. 


(a) Seller on the one hand, and Buyer on the other hand, shall indemnify, 
defend and hold harmless each other and any employee, representative, agent, director, officer, 
affiliate or permitted assign of each other (each, an “Indemnified Party”) from and against any 
and all claims, claims, actions, suits, proceedings, liabilities, obligations, losses and damages, 
amounts paid in settlement, diminution of value, interest, costs and expenses (including 
reasonable attorneys’ fees, court costs and other out-of-pocket expenses incurred in 
investigating, preparing or defending the foregoing) (collectively, “Losses”) asserted against, 
incurred or suffered by any Indemnified Party as a result of, arising out of or relating to: (i) the 
failure of any representation or warranty of the Indemnifying Party made in  the Agreement to 
have been true and correct when made or as of the Closing Date as though such representation or 
warranty were made at and as of the Closing Date; or (ii) the breach by the Indemnifying Party 
of any covenant or agreement of such party contained in this Agreement or any collateral 
agreement to the extent not waived by the other party hereto.  The term “Losses” is expressly 
limited to such party’s actual out-of-pocket costs and expenses and does not and shall not include 
consequential or punitive damages unless paid in satisfaction of a Third Party Claim.  Purchase 
Price Adjustments made pursuant to Section 1.5 of this Agreement shall not be included in any 
calculation of Party’s total “Losses” for purposes of meeting the Loss threshold provided in 
Section 10.4    


(b) Seller further agrees to indemnify and hold harmless Buyer and any other 
Indemnified Party of Buyer from and against any Losses asserted against, incurred or suffered by 
Buyer or any other Indemnified Party of Buyer arising out of, resulting from, or relating to the 
operation of the Station and ownership of the Station Assets prior to the Closing. 


(c) Buyer further agrees to indemnify and hold harmless Seller and any other 
Indemnified Party of Seller from and against any Losses asserted against, incurred or suffered by 
Seller or any other Indemnified Party of Seller arising out of, resulting from, or relating to the 
operations of the Station and the Station Assets after the Closing. 


10.3 General Procedures for Indemnification.   


(a) The Indemnified Party seeking indemnification under this Agreement shall 
promptly notify in writing the party or parties against whom indemnification is sought (the 
“Indemnifying Party”) of the assertion and basis of any claim, or the commencement and basis of 
any action, suit or proceeding by any third party in respect of which indemnity may be sought 
hereunder (a “Third Party Claim”) and will give the Indemnifying Party such information with 
respect thereto as the Indemnifying Party may reasonably request, but failure to give such notice 
shall not relieve the Indemnifying Party of any liability hereunder (unless the Indemnifying Party 
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has suffered material prejudice by such failure). The Indemnifying Party shall have the right, but 
not the obligation, exercisable by written notice to the Indemnified Party within thirty (30) days 
of receipt of notice from the Indemnified Party of the commencement of a Third Party Claim, to 
assume the defense and control the settlement of such Third Party Claim that involves (and 
continues to involve) solely money damages; provided, however, that prior to assuming any 
claim defense, the Indemnifying Party must show the other Party that they have the financial 
ability to pay out any potential monetary claim before they are allowed to assume its defense.  
Failure by the Indemnifying Party to so notify the Indemnified Party shall be deemed a waiver by 
the Indemnifying Party of its right to assume the defense of such claim. 


(b) Whether or not the Indemnifying Party chooses to defend or prosecute any 
Third Party Claim, the parties hereto shall cooperate in the defense or prosecution thereof and 
shall furnish such records, information and testimony, and attend such conferences, discovery 
proceedings, hearings, trials and appeals, as may be reasonably requested in connection 
therewith. 


(c) The Indemnifying Party or the Indemnified Party, as the case may be, shall 
have the right to participate in (but not control), at its own expense, the defense of any Third 
Party Claim that the other is defending, as provided in this Agreement. 


(d) The Indemnifying Party, if it has assumed the defense of any Third Party 
Claim as provided in this Agreement, shall not consent to, or enter into, any compromise or 
settlement of, or consent to the entry of any judgment arising from, any such Third Party Claim 
(which compromise, settlement, or judgment: (i) commits the Indemnified Party to take, or to 
forbear to take, any action; or (ii) does not provide for a complete release by such Third Party of 
the Indemnified Party) without the Indemnified Party’s prior written consent.  If the conditions 
set forth herein are met but the Indemnified Party refused to settle any Third Party Claim, the 
Indemnifying Party may tender the settlement amount and be relieved of further liability. 


(e) The Indemnifying Party shall not be entitled to require that any action be 
brought against any other person before action is brought against it hereunder by the Indemnified 
Party, but shall be subrogated to any right of action to the extent that it has paid or successfully 
defended against any Third Party Claim. 


10.4 Limitations.  Neither Party shall be required to indemnify the other Party under 
this Article 10 unless (i) written notice of a claim under this Article 10 was received by a Party 
within two (2) years following the Closing, and (ii) the aggregate claim for Losses exceeds 
$10,000, after which the claimant shall be entitled to recover only such portion of the Losses that 
exceed such amount.  In calculating the amount of Losses to Buyer or Seller under Section 10.2 
above, such Losses shall be reduced by any recovery from any third party (including insurance 
proceeds) as a result of the facts or circumstances giving rise to the Losses.  The limitations set 
forth in this Section 10.4 shall not apply to Third Party Claims against a Party entitled to 
indemnification under Sections 10.2(b) or (c).  The right to indemnification or any other remedy 
based on representations, warranties, covenants and agreements in this Agreement shall not be 
affected by any investigation conducted at any time, or any knowledge acquired (or capable of 
being acquired) at any time, whether before or after the execution and delivery of this 
Agreement, with respect to the accuracy or inaccuracy of or compliance with, any such 
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representation, warranty, covenant or agreement, waiver of any condition based on the accuracy 
of any representation or warranty, or on the performance of or compliance with any such 
covenant or agreements, will not affect the right to indemnification or any other remedy based on 
such representations, warranties, covenants and agreements. 


10.5 Exclusive Remedy.  The right to indemnification, defense, hold harmless, 
payment or reimbursement provided in this Article 10 will be the exclusive remedy of any Party 
with respect to Losses after the Closing with respect to the transaction contemplated by this 
Agreement. 


ARTICLE 11:  TERMINATION 


11.1 Termination.  This Agreement may be terminated at any time prior to Closing: 


(a) by the mutual written consent of Seller and Buyer; 


(b) by written notice of Seller to Buyer if Buyer: (i) does not satisfy the 
conditions or perform the obligations to be satisfied or performed by Buyer on or before the 
Closing Date in any material respect; (ii) breaches in any material respect any of Buyer’s 
representations or warranties; or (iii) defaults in any material respect in the performance of any 
of Buyer’s covenants or agreements under this Agreement; and in any of which events such 
breach or default is not cured within the Cure Period (as defined below), if applicable; 


(c) by written notice of Buyer to Seller if Seller: (i) does not satisfy the 
conditions or perform the obligations to be satisfied or performed by Seller on or before the 
Closing Date in any material respect; (ii) breaches in any material respect any of Seller’s 
representations or warranties; or (iii) defaults in any material respect in the performance of any 
of Seller’s covenants or agreements under this Agreement; and in any of which events such 
breach or default is not cured within the Cure Period (as defined below), if applicable; 


(d) by Buyer as provided in Section 12.6 (Risk of Loss);  


(e) by written notice of Seller to Buyer, or Buyer to Seller: (i) if the Closing 
has not been consummated within twelve (12) months of the Effective Date of this Agreement; 
(ii) if, for any reason, the FCC denies or dismisses the Assignment Application and the time for 
reconsideration or court review under the Communications Act with respect to such denial or 
dismissal has expired and there is not then pending with respect thereto a timely filed petition for 
reconsideration or request for review; or (iii) if, for any reason, the Assignment Application is 
designated for an evidentiary hearing, (iv) if the anticipated binding arbitration described in 
schedule 3.9 results in an award that nullifies the consent of a majority of the members to this 
transaction or otherwise prohibits or restricts the consummation of this sale; provided, however, 
that the right to terminate this Agreement under this clause (f) shall not be available to any Party 
whose breach of this Agreement has been the cause of, or resulted in, the failure of the Closing to 
occur on or before such date; 


11.2 Cure Period.  The term “Cure Period” as used herein means a period 
commencing with the date that Buyer or Seller receives from the other Party written notice of 
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breach or default hereunder and continuing until thirty (30) days thereafter; provided, however, 
that if the breach or default cannot reasonably be cured within such period but can be cured 
before the Closing Date, and if diligent efforts to cure promptly commence, then the Cure Period 
shall continue as long as such diligent efforts to cure continue, but not beyond the Closing Date.  
Except as set forth below, the termination of this Agreement shall not relieve any Party of any 
liability for breach or default under this Agreement prior to the date of termination. 


11.3 Liability; Right to Terminate.  A termination of this Agreement shall not relieve 
any Party hereto of any liability for which it otherwise would be subject.  Notwithstanding 
anything in this Agreement to the contrary, no Party that is in material breach of this Agreement 
shall be entitled to terminate this Agreement except with the written consent of the other Party. 


11.4 Payment of Escrow Amount 


(a) Buyer’s Default.  Upon a termination of this Agreement by Seller 
pursuant to Section 11.1(b) above due to a breach by Buyer of any of its material obligations 
under this Agreement, Seller’s sole remedy shall be delivery of the Escrow Amount, including 
all interest earned thereon, from the Escrow Agent, as liquidated damages.  Seller and Buyer 
each acknowledge that these liquidated damages are reasonable in light of the anticipated harm 
that would be caused by Buyer’s breach of any of its material obligations under this Agreement 
and the difficulty of ascertaining damages and proof of loss and that these damages are not a 
penalty. 


(b) Seller’s Default.  Upon a termination of this Agreement by Buyer 
pursuant to Section 11.1(c) due to a breach by Seller of any of its material obligations under this 
Agreement, Buyer may terminate this Agreement and shall be entitled to the return of the Escrow 
Amount.  Instead of terminating this Agreement, upon a default by Seller, Buyer may seek 
specific performance as provided in Section 11(d) below.  


(c) Other Termination.  Upon a termination of this Agreement for any 
reason other than as a result of a breach by either Party of its material obligations under this 
Agreement, Buyer shall be entitled to the release of the Escrow Amount, including all interest 
earned thereon, and thereafter neither Party shall have any further obligation to the other under 
this Agreement. 


(d) Specific Performance.  Seller acknowledges that the Station is a unique 
asset not readily obtainable on the open market and that, in the event that Seller fails to perform 
its obligation to consummate the transaction contemplated hereby, money damages alone will 
not be adequate to compensate Buyer for its injury.  Therefore, Seller agrees and acknowledges 
that in the event of Seller’s failure to perform its obligation to consummate the transaction 
contemplated hereby, Buyer shall be entitled to specific performance of the terms of this 
Agreement and of Seller’s obligation to consummate the transaction contemplated hereby.  If any 
action is brought by Buyer to enforce this Agreement, Seller shall waive the defense that there is 
an adequate remedy at law, and the prevailing party in litigation shall be entitled to receive from 
the non-prevailing party all court costs, attorney’s fees and other out-of-pocket expenses incurred 
by the prevailing party in enforcing or defending its rights under this provision. 
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ARTICLE 12: MISCELLANEOUS 


12.1 Governing Law.  The construction and interpretation of this Agreement shall at 
all times and in all respects be governed by the laws of the State of California (exclusive of those 
relating to conflicts of laws).  Any action at law, suit in equity or judicial proceeding arising 
directly, indirectly, or otherwise in connection with, out of, related to or from this Agreement, or 
any provision hereof, shall be litigated only in the courts of the State of California.  The Parties 
hereby consent to the personal and subject matter jurisdiction of such courts and waive any right 
to transfer or change the venue of any litigation between them.   


12.2 Expenses; Taxes.  Each Party hereto shall bear all of its expenses incurred in 
connection with the transaction contemplated by this Agreement, including without limitation, 
accounting, engineering and legal fees incurred in connection herewith; provided, however, 
that Seller and Buyer shall share equally (i) all filing fees, including but not limited to FCC filing 
fees required to be paid in connection with the Assignment Application and (ii) all state or local 
sales, use, stamp or transfer taxes and other similar taxes payable in connection with 
consummation of the transactions contemplated herein. 


12.3 Entire Agreement; Amendment; No Waiver.  This Agreement, including the 
schedules and exhibits hereto, contain the entire agreement and understanding by and between 
the Parties, and no other representations, promises, agreements, or understanding, written or oral, 
not contained herein shall be of any force or effect, (including the Letter of Intent by and 
between the Parties dated as of August 27, 2012), the terms of which are superseded and 
replaced by this Agreement.  This Agreement may only be amended in a writing signed by the 
Parties.  No oral agreement shall have any effect.  No failure or delay in exercising any right 
hereunder shall be deemed or construed to be a waiver of such right, either prospectively or in 
the particular instance.  This Agreement has been prepared by all of the Parties hereto, and no 
inference of ambiguity against the drafter of a document therefore applies against any Party 
hereto. 


12.4 Confidentiality.  Except for information about the Station and the Station Assets 
acquired by Buyer at Closing and except where such information is known through other lawful 
sources or where its disclosure is required in accordance with applicable law, including 
requirements of the FCC pursuant to the Assignment Application, Buyer and Seller shall keep 
confidential all information obtained by it with respect to the other Party in connection with this 
Agreement, If the transaction contemplated hereby is not consummated for any reason, Buyer 
and Seller shall return to each other or destroy, without retaining a copy thereof in any medium 
whatsoever, any schedules, documents or other written information, including all financial 
information, obtained from the other in connection with this Agreement and the transaction 
contemplated hereby. 


12.5 Public Announcements. 


(a) Prior to the Closing Date, no Party shall, without the approval of the other 
Party hereto, make any press release or other public announcement concerning the transaction 
contemplated by this Agreement, except (i) to announce that the transaction has been entered 
into, and (ii) as and to the extent that such Party shall be so obligated by law, in which case such 







- 21 - 


Party shall give advance notice to the other Party and the Parties shall use their best efforts to 
cause a mutually agreeable release or announcement to be issued. 


(b) Notwithstanding the foregoing, the Parties acknowledge that the rules and 
regulations of the FCC require that local public notice of the transaction contemplated by this 
Agreement be made after the Assignment Application has been filed with the FCC and that a 
copy of this Agreement be included as a material part of the Assignment Application, which will 
be made available for public inspection at the Station and in the FCC’s records.  The form and 
substance of the required public notice, to the extent not dictated by the rules and regulations of 
the FCC, shall be mutually agreed upon by Seller and Buyer. 


12.6 Risk of Loss.  The risk of loss to any of the Station Assets on or prior to the 
Closing Date shall be upon Seller. Seller shall use all commercially reasonable efforts to repair 
or replace any damaged or lost Station Assets; provided, however, that in the event that any 
Station Asset or Station Assets incurs damages which are expected to exceed Thirty Thousand 
Dollars ($30,000) to repair or any Station Asset or Station Assets having a fair market value of 
Thirty Thousand Dollars ($30,000), or more, is lost as of the date otherwise scheduled for the 
Closing, then Buyer may, at its option, upon prior written notice to Seller, either (i) postpone the 
Closing for a period of up to sixty (60) days while Seller shall repair or replace such Station 
Asset or Station Assets, (ii) elect to close the transaction contemplated herein with the Station 
Asset or Station Assets in their damaged or lost condition, in which case Seller shall assign to 
Buyer all proceeds of insurance on such damaged or lost Station Asset or Station Assets, and 
Buyer shall have the responsibility to repair or replace the damaged or lost Station Asset or 
Station Assets, or (iii) if such damage or loss exceeds Three Hundred Thousand Dollars 
($300,000), may terminate this Agreement without penalty upon written notice to Seller.  Should 
the Station (i) not operate for a period of ten (10) consecutive days or more, or (ii) not operate 
with its full, FCC-licensed facilities for a period of thirty (30) consecutive days, Buyer may elect 
to terminate this Agreement without penalty upon giving written notice thereof to Seller.   


12.7 Successors and Assigns.  Except as otherwise expressly provided herein, this 
Agreement shall be binding upon and inure to the benefit of the Parties hereto, and their 
respective representatives, successors and assigns.  Seller may not assign this Agreement or any 
part hereof without the prior written consent of Buyer, which shall not be withheld unreasonably, 
and any attempted assignment without such consent shall be void.  Buyer may not assign this 
Agreement or any part hereof without the prior written consent of Seller, which shall not be 
withheld unreasonably.  In the event of any assignment of this Agreement, the assignee shall 
enter into a written agreement accepting joint and several liability for all obligations under this 
Agreement. 


12.8 Notices.  All notices, requests, demands and other communications required or 
permitted under this Agreement shall be in writing (which shall include notice by facsimile 
transmission) and shall be deemed to have been duly made and received when personally served, 
or when delivered by Federal Express or a similar overnight courier service, expenses prepaid, 
or, if sent by facsimile communications equipment, delivered by such equipment, addressed as 
set forth below: 


 If to Seller, then to: KAXT, LLC 
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  Attention:  Warren Trumblt, Manager 
   1640 Alum Rock Avenue 
    San Jose, California 
   Facsimile:   
 


and to (which shall not constitute notice): 
 


   
 If to Buyer, then to: 
 
  OTA Broadcasting (SFO), LLC  
  11710 Plaza America Drive, Suite 2000 
  Reston, VA 20190 
  Attention:  Todd Lawyer 


Facsimile:  (800) 827-5078 


  and to (which shall not constitute notice): 
   


F. Thomas Moran, Esq. 
  Wilkinson Barker Knauer, LLP 
  2300 N Street, NW, Suite 700 
  Washington, DC 20037 
  Fax: (202) 783-5851 
 
Any Party may change the address to which communications are to be sent by giving notice of 
such change of address in conformity with the provisions of this Section providing for the giving 
of notice. 
 


12.9 Further Assurances.  From time to time prior to, on and after the Closing Date, 
each Party hereto will execute all such instruments and take all such actions as any other party 
shall reasonably request, without payment of further consideration, in connection with carrying 
out and effectuating the intent and purpose hereof and all transactions contemplated by this 
Agreement, including without limitation the execution and delivery of any and all confirmatory 
and other instruments in addition to those to be delivered on the Closing Date, and any and all 
actions which may reasonably be necessary to complete the transaction contemplated hereby.  
The Parties shall cooperate fully with each other and with their respective counsel and 
accountants in connection with any steps required to be taken as part of their respective 
obligations under this Agreement. 


12.10 Partial Invalidity.  Wherever possible, each provision hereof shall be interpreted 
in such manner as to be effective and valid under applicable law, but in case any provision 
contained herein, or its application to any particular circumstance shall, for any reason, be held to 
be invalid or unenforceable by a court of competent jurisdiction, such provision or such 
application shall be ineffective to the extent of such invalidity or unenforceability in such 
jurisdiction, without invalidating the remainder of such provision or any other provisions hereof, 
or its application in any other circumstance, unless such a construction would be unreasonable, 
and without invalidating such provision or its application in any other jurisdiction. 
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12.11 Facsimile; Counterparts.  This Agreement may be executed by facsimile or 
email transmission and in counterparts, each of which shall constitute an original but together 
will constitute a single document. 


 


[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]  
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SIGNATURE PAGE TO ASSET PURCHASE AGREEMENT 


 
 
 IN WITNESS WHEREOF, the Parties have duly executed this Agreement as of the date 
first above written. 
 
 
SELLER: KAXT, LLC  
  
 
 By: ____________________________ 
        Name: Warren Trumbly 
        Title: President 
 
BUYER: OTA BROADCASTING (SFO), LLC  
  
 By:  _________________________________ 
        Name: Todd Lawyer 
        Title: President and Chief Executive Officer  
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Exhibit A  
Escrow Agreement 


 
 
See attached. 







 


 


  
Schedule 1.1(a) 


FCC & Other Governmental Authorizations 
 
1.  DIGITAL CLASS A BROADCAST STATION LICENSE:   


KAXT-CD   Facility ID: 37689 
 NTSC TSID: 4054 
 NTSC DTV: 4055 
 License File Number:  BLDTA-20110128AEI 
 
2.  Broadcast Construction Permit: BPDTA-2011090ABY 
    (Grant date; November 09, 2011 – 36 months) 
 
3.  Call Sign/Lease Identifier    Radio Service  (Microwave STL-TSL) 


WQKC372                       TS 
 


4.  Call Sign/Lease Identifier    Radio Service  (Microwave STL-TSL) 
WQKC373                       TI 







 


 


Schedule 1.1(b) 
Tangible Personal Property 


 
 


 
See Attached Lists 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


 
 
 
 
 
 
 
 
 
 
 
 


 







 


 


 
Schedule 1.1(c)   


Real Property Interests 
 
 
1.  Tower Site Lease:   See Attached  


Lessor:  Communication & Control Inc.  5 year term ( July 1, 2009 – June 31, 2014) 
 
2.  Studio and Office:   See Attached 


Lessor:  Silveira Brothers: 3 years ended March 31, 2009 – continues month to month.







 


 


Schedule 1.1(d) 
Assumed Contracts 


 
 
1.   All Real Property Interests (identified in 1.1(c)) 
 
2.   Tribune Media Services:   See Attached Agreement 


Electronic Program Guide on air service (channel 1.1) 
 


3.   AT&T Fiber:  See Attached Agreement     
 
4.  Programmer Air Time Agreement Channels: 
 1.1 – Tribune Media Services (item 2 above) (charged for service). 
 1.1 – Jewelry TV – See attached agreement (Paying). 
 1.2 – My Family TV – verbal agreement (Barter) 
 1.3 – Diya TV (Indian) – New Contract January 1, 2013 terms to be determined  
 1.4 – TBD (Bounce TV terminates December 31, 2012) 
 1.5 – Que Houng TV (Vietnamese) annual renewal (Paying). 
 1.6 – Net V TV (Vietnamese) – approximately one year remaining (Paying). 
 1.7 – EMTV (Vietnamese) – two years remaining (Paying). 
 1.8 – Vietface (Vietnamese) – contract outstanding unsigned (Paying). 
 1.9 – TVHS (Taiwanese) – approximately one year remaining (Paying). 
 1.10 – Tiempos Finales (Spanish) (Paying). 
 1.11 – Tele-Romanitica (Spanish) (Barter). 
 1.12 – TBD –  Currently Infomercials  
 
 
 







 


 


Schedule 1.1(e) 
Intangible Property 


 
 







 


 


Schedule 3.9 
Litigation 


 
 
 
 At this time, there is a threatened proceeding in the form of a binding arbitration to 
resolve a dispute between the majority shareholders and Nalini Kapur, Ravi Kapur and Rishi 
Kapur who hold a combined 42% membership interest in the Seller.  Nalini Kapur was an initial 
manager of the Seller and was removed by a majority vote of the members.   The Kapurs dispute 
that the interests of the members that have been outstanding for over three years are properly 
issued and that some portion of the membership is not entitled to vote.  Nalini Kapur also 
contends that she may not be removed as a manager of the Seller without an amendment of the 
company’s Operating Agreement.  
 
 Warren Trumbly, an initial manager and president of the Seller, contends that Nalini 
Kapur was properly removed under Corporations code section 17152, and that her removal and 
the approval of the Asset Purchase Agreement required only a majority approval under the 
Operating Agreement.  
 
 Either the approval of the Kapurs to this sale will be obtained, or the parties will proceed 
to binding arbitration before the American Arbitration Association  before the Closing Date to 
resolve the dispute and confirm due authorization of the Asset Purchase Agreement.







 


 


Schedule 3.10 
Required Consents 
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KAXT-CA

Agrowing number of low-power stations are quickly recognizing the potential of digital 
transmission for expanding service offerings, raising video quality and creating new revenue 
streams. Now, these stations can follow the lead of KAXT-CA, a Class A community station 
based in San Jose, CA. This year, KAXT launched an unprecedented digital ATSC television 
service capable of broadcasting up to 20 MPEG-2 video and audio services within the 
19.39Mb/s ATSC spectrum. Using advanced video processing solutions from Harmonic, 
transmission equipment from Linear Industries, and PSIP generation from Triveni Digital, 
KAXT is currently broadcasting 12 video channels and four audio channels and is already planning to add four more audio 
services. 

When planning the digital switchover, KAXT faced a number of challenges — the largest of which was finding a cost-effective 
technology solution that could accommodate the station’s aggressive launch schedule. After some deliberation, the station 
decided to offer at least 10 digital SD channels with capabilities for eight radio services as well, which required a powerful 
encoder. Since KAXT was building its digital service from the ground up, engineers soon realized that the bottom line price was 
not significantly affected by the addition of more channels. By using adaptive encoding techniques and advanced look-ahead 
processing, the higher channel count could allow for even more flexibility in the statistical multiplexing variables; with more 
channels, the software can spread the quality hits out across more channels.

For the new digital service, KAXT chose Harmonic’s Electra 5000 encoders, DiviTrackIP statistical multiplexing and NMX 
Digital Service Manager to compress and manage the video and audio services efficiently. Triveni Digital’s GuideBuilder PSIP 
generator manages the large number of virtual channels and EPG metadata files and feeds the carousel to the Harmonic 
ProStream 1000 remultiplexer over IP. The GuideBuilder PSIP generator also provides a future-proof path to mobile DTV.

KAXT’s new digital operation features an all-ASI plant design from the studio to the transmitter site on Mt. Allison. The ASI 
output from the Harmonic ProStream remultiplexer output is fed into a Mosley microwave system and delivered on the 
mountain straight to the exciter’s ASI input. The Linear Industries AT71K0-1 1000W digital UHF transmitter and AT7001 
exciter complete the groundbreaking system with advanced linear and nonlinear precorrection to provide the most pristine 
signal possible.
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The end result of this collaborative deployment allows viewers in KAXT’s diverse market to receive and experience a much 
broader array of multicultural content from a single source. KAXT is the first station in the United States to offer such a large 
range of programming in the ATSC 19.39Mb/s spectrum. The solutions from Harmonic, Linear and Triveni Digital make it 
possible to deliver more channels with excellent video quality at ultra-low bit rates, when compared with the station’s previous 
analog service, and in a cost-effective manner that met KAXT’s budgetary requirements.

• New studio or RF technology — station
Submitted by Harmonic

Design team

Harmonic: Joel Wilhite
KAXT-TV: Warren Trumbly; Ravi Kapur
Linear Television: Perry Priestly
Triveni Digital: Mark Rushton

Equipment list
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Attachment D 



KAXT Channel 1 lineup: 
 
1.1 What's On:  An electronic program guide of all over-the-air channels available in the San 
Francisco Bay Area 
1.2 My Family TV:  Classic American and family-oriented programming 
1.3 Diya TV:  America's first-ever South Asian (Indian) broadcast network, incubated at KAXT 
1.4 VietBay:  Local Vietnamese programming sponsored by a Vietnamese Buddhist temple 
1.5 Que Huong:  The Bay Area's first-ever local Vietnamese television channel 
1.6 NetV:  Hyperlocal Vietnamese programming 
1.7 EMTV:  Vietnamese entertainment, news and musical content 
1.8 Vietface:  Programming from the makers of Paris by Night, accented with news and cultural 
entertainment 
1.9 TVHS:  The Bay Area's first-ever Taiwanese (Chinese) channel 
1.10 Tiempos Finales:  Hyperlocal Spanish Christian family channel 
1.11 TeleRomantica:  Hispanic programming targeted to women featuring prominent telenovelas 
1.12 Jewelry TV:  24/7 channel featuring jewels and gemstones 
1.13 Brioso:  Original classical music composed by Brioso Recordings 
1.14 Country:  Classic Country-Western music 
1.15 Tagalog:  Filipino spiritual music and talk 
1.16 South Indian:  Hyperlocal Tamil & Telugu music and talk 
1.17 Classic Hindi:  Classic Bollywood tunes from yesteryear 
1.18 Bhajans:  Spiritual hymns in Hindi 
1.19 Desi Jams:  Upbeat modern Indian music 
1.20 Punjabi Radio USA:  Hyperlocal Punjabi radio with local and global news, talk, 
entertainment and culture. 
 
KAXT carries more locally-produced programming than any other broadcast television station in 
the San Francisco Bay area. 
 
Previous KAXT Programming: 
 
Bounce TV:  Inaugural affiliate for America's first African-American broadcast television 
network 
i2TV:  Internet to TV programming 
Bahia TV:  Hyperlocal Spanish family programming 
SKDTV:  Korean news and information 
FAN:  Filipino-American programming 
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5. Defendant Jeremy Noonan is an individual and a resident of the County of 

Sacramento, California 

6. Defendant Robyn Noonan is an individual and a resident of the County of 

Sacramento, California. 

7. Defendant KAXT, LLC (“KAXT”) is a limited liability company duly organized 

and existing under the laws of the state of California, with its principal place of business located 

in the County of Santa Clara, California. 

JURISDICTION AND VENUE 

8. This Court has jurisdiction over the action pursuant to the California Constitution 

Article VI, § 11 and under the California Code of Civil Procedure § 410.10 because the 

defendants are residents of California. 

9. Venue in this Court is proper under California Code of Civil Procedure § 395(a) 

because defendant KAXT’s principal place of business is in Santa Clara County and because this 

action concerns a contract that was entered into and scheduled to be performed in Santa Clara 

County. 

THE NATURE OF THIS ACTION 

10. As alleged in further detail herein, plaintiffs Ravi Kapur, Nalini Kapur and Rishi 

Kapur (collectively, the “Kapurs”) request a declaration that defendant Brad Donaldson failed to 

enter or perform under the Operating Agreement of KAXT (“Operating Agreement”)1 and hence, 

was never admitted into the membership of KAXT. 

11. The Kapurs also request a declaration that defendants Jeremy Noonan and Robyn 

Noonan failed to satisfy condition precedents of the Operating Agreement and hence, were never 

admitted into the membership of KAXT. 

12. The Kapurs further request an accounting from KAXT to adjust its capital 

accounts in light of the non-admission of Brad Donaldson, Jeremy Noonan and Robyn Noonan. 

                            
1 Attached as Exhibit A to the Complaint. 
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THE FORMATION OF KAXT 

13. KAXT is a single-purpose entity running a San Jose-based low powered digital tv 

station with the call sign of KAXT-CD. 

14. Prior to KAXT acquiring ownership of KAXT-CD, KAXT-CD was owned and 

operated by a predecessor single-purpose entity called Broadland Properties, Inc. (“Broadland”).  

Broadland was owned by Warren and Linda Trumbly, who are husband and wife (collectively, 

the “Trumblys”). 

15. The Trumblys mismanaged Broadland for years and were unable to develop a 

strong programming presence on KAXT-CD.  By 2009, Broadland was hundreds of thousands of 

dollars in debt and had negative cash flow. 

16. In early 2009, the Trumblys searched for investors or lenders in order for 

Broadland to continue as a going concern and for KAXT-CD to continue making broadcasts. 

17. The Trumblys were unable to find anyone willing to invest in their tv station, 

except for the Kapurs. 

18. Nalini Kapur and her sons, Ravi Kapur and Rishi Kapur, met with the Trumblys 

where they pleaded for financial assistance.  The Trumblys insisted that they were people of their 

word and would always treat the Kapurs and their investment with integrity.   

19. The Trumblys also led Nalini Kapur to believe that through the investment, her 

son Ravi Kapur would become the heir apparent to the station.  There were never any 

discussions about a future sale of the station. 

20. Moved by the Trumblys’ personal assurances, the Kapurs agreed to invest money 

to allow KAXT-CD to continue its broadcasts. 

21. The parties agreed to form KAXT, a new single-purpose California limited 

liability company, to run the operations of KAXT-CD.  The Trumblys transferred the relevant 

assets of Broadland to KAXT. 

22. Under the terms of the Operating Agreement, the Kapurs would contribute 

$430,000 in capital and personal services to KAXT.  In exchange, they collectively received a 

43% voting and equity interest in the management of KAXT.   
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23. The Kapurs fully performed under the Operating Agreement. 

24. In addition, the Operating Agreement named Nalini Kapur as one of two 

managing members of KAXT.   

25. The Operating Agreement named Warren Trumbly as the other managing member 

of KAXT.  It also named him as the President of KAXT, though a new President could be 

elected at any time upon the majority vote of the members.  Linda Trumbly was additionally 

admitted to membership.   

26. The Operating Agreement named other associates of the Trumblys as the 

remaining members of KAXT.  They contributed assets and/or personal services in exchange for 

their voting and equity interests in KAXT.   

27. Two purported members however, the son-in-law and daughter of the Trumblys, 

Jeremy Noonan and Robyn Noonan (collectively, “the Noonans”), were required under the 

Operating Agreement to contribute $150,000 in capital in exchange for their voting and equity 

interests in KAXT. 

28. In addition, Mr. Trumbly’s personal lawyer, Brad Donaldson, was required under 

the Operating Agreement to perform $250,000 of legal services for KAXT in exchange for his 

voting and equity interest in KAXT. 

29. The Operating Agreement provides that if a member fails to make a required 

capital contribution within 30 days after the effective date of the Agreement (which is May 15, 

2009), then that member’s entire membership interest shall terminate.   

30. As subsequently discovered by the Kapurs and described in detail herein, Brad 

Donaldson and the Noonans were never admitted to KAXT’s membership pursuant to the terms 

of the Operating Agreement. 

THE REVIVAL OF KAXT 

31. The Kapurs effectively took control of the day to day management of KAXT 

following the execution of the Operating Agreement. 
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32. Led by Ravi Kapur, KAXT’s new vice president of business development, KAXT 

entered into numerous new contracts with programmers interested in broadcasting content on a 

digital tv station. 

33. In particular, the Kapurs reached out to programmers broadcasting content that 

has been historically underrepresented on broadcast and cable television, primarily, ethnic 

minority-themed television programming. 

34. Due to their efforts, KAXT is now the largest source for ethnically diverse 

television programming in the entire United States.  KAXT broadcasts channels devoted to 

African-American, Hispanic, Vietnamese, South Asian and Taiwanese audiences, among others. 

35. Due to their efforts, KAXT became cash flow positive and began earning annual 

profits.  In addition, Ravi Kapur organized a successful protest in 2009 to fend off an attempt by 

KTVU, owned by the $15 billion conglomerate Cox, to usurp KAXT’s digital frequency. 

THE TRUMBLYS’ EFFORTS TO SELL KAXT 

36. In early 2012, various private equity funds began approaching KAXT seeking to 

acquire all of its assets, particularly its FCC license that was protected through Ravi Kapur’s 

efforts in 2009. 

37. The Kapurs declined all offers of sale because of their commitment to continuing 

KAXT’s mission to foster ethnic television programming.  

38. In addition, the Kapurs declined all offers of sale because they believed that these 

offers undervalued KAXT. 

39. The Trumblys vociferously encouraged the Kapurs to accept every sale offer 

presented to KAXT.   

40. The Trumblys were continuously proven to be incorrect as each sale offer was 

later bettered by a subsequent offer.  The initial offers ran a little over $1 million and by January 

2013, private equity funds were offering as much as $15 million to purchase KAXT. 

41. After KAXT received one particular sale offer, Warren Trumbly insisted that the 

entire membership vote to agree to a one-sided Letter of Intent that would, among other things, 

preclude KAXT from seeking any further offers for sale of the station. 
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UNCOVERING THE TRUMBLYS’ DECEIT 

42. Shortly after the time KAXT began receiving offers for sale, Brad Donaldson 

announced to the KAXT membership that he was transferring his entire member interest in 

KAXT to Warren and Linda Trumbly without any consideration. 

43. Warren Trumbly declared that the transfer was complete at a meeting of the 

KAXT members. 

44. The Kapurs objected to the transfer as failing to comply with the Operating 

Agreement, as there was no unanimous vote in favor of the transfer as required and because any 

member transferring their equity interest was required to first offer that interest for sale to all 

members and to KAXT itself.     

45. Warren Trumbly’s announcement came before the end of the 60 day period for 

other KAXT members such as the Kapurs to purchase Brad Donaldson’s interest. 

46. The Trumblys disregarded the Kapurs’ objections.  Linda Trumbly subsequently 

omitted in the KAXT member meeting minutes any mention of the Kapurs’ dissent to the 

transaction.  The Kapurs objected in writing to the false representations made in the minutes. 

47. The Kapurs asked Brad Donaldson about this transfer.  He explained that all 

along, it was his and Warren Trumbly’s intent that he would hold his KAXT interests “in trust” 

for the Trumblys. 

48. This intent had never been disclosed by anyone to the Kapurs. 

49. Upon information and belief, the Trumblys and Brad Donaldson had concocted 

this scheme to minimize any tax obligations the Trumblys might face from the sale of 

Broadland’s assets and to hide assets from their creditors.   

50. Upon information and belief, the Trumblys and Brad Donaldson had orchestrated 

similar schemes with all the other non-Kapur members of KAXT.  

51. Suspicious of the Trumblys’ intentions and seeking to make a complete and 

proper valuation of KAXT, the Kapurs requested a full copy of KAXT’s books and records, 

which were maintained at the offices of KAXT pursuant to the Operating Agreement.   
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52. Warren Trumbly provided Nalini Kapur with a full copy of KAXT’s books and 

records, including a copy of the original Operating Agreement. 

53. Upon review of that Operating Agreement, the Kapurs discovered that Brad 

Donaldson had never, in fact, executed that agreement.   

54. Brad Donaldson was never a party to the Operating Agreement and was 

consequently never a member of KAXT. 

55. The books and records also gave no indication that Brad Donaldson had provided 

any legal services to KAXT, let alone $250,000 worth, as required under the Operating 

Agreement for him to receive his member interest.   

56. Brad Donaldson, consequently, had no membership interest to transfer to the 

Trumblys even assuming that the aforementioned transfer was valid despite the failure of the 

parties to adhere to the requirements of the Operating Agreement. 

57. A forensic accountant hired by the Kapurs reviewed the books and records and 

also found that the Noonans had never made any capital contributions to KAXT, let alone their 

required $150,000 capital contribution. 

58. In fact, the records showed that payments were made to the Noonans, not from the 

Noonans. 

59. The Noonans were consequently never members of KAXT. 

60. Under the Operating Agreement, the member “Percentage Interest” is defined as 

“a fraction, expressed as a percentage, the numerator of which is the total of a Member’s Capital 

Account and the denominator of which is the total of all Capital Accounts of all Members.”   

61. The total Capital Account of KAXT was set at $1 million in the Operating 

Agreement.   

62. The Kapurs have a collective capital account of $430,000.  If the total Capital 

Account of KAXT is $1 million, then the Kapurs have a 43% equity and voting interest in 

KAXT.   

63. After removing the fictitious capital accounts totaling $150,000 for the Noonans, 

the total Capital Account of KAXT is $850,000.  With their collective capital account of 
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$430,000, the Kapurs possess a 50.59% equity and voting interest in KAXT with the subtraction 

of the Noonans. 

64. After removing the fictitious capital account totaling $250,000 for Brad 

Donaldson (both because he never executed the Agreement and because he failed to otherwise 

perform under the Agreement), the total Capital Account of KAXT is $750,000.  With their 

collective capital account of $430,000, the Kapurs possess a 57.3% equity and voting interest in 

KAXT with the subtraction of Brad Donaldson. 

65. After removing the capital accounts for the Noonans and for Brad Donaldson, the 

total Capital Account of KAXT is $600,000.  With their collective capital account of $430,000, 

the Kapurs possess a 71.67% equity and voting interest in KAXT with the subtraction of the 

Noonans and Brad Donaldson. 

THE KAXT MEMBERSHIP BECOMES DEADLOCKED 

66. On October 26, 2012, the KAXT membership convened at KAXT’s headquarters 

to vote on whether to accept a binding Letter of Intent from a private equity fund. 

67. All members were aware of the Kapurs’ opposition to this Letter of Intent. 

68. At the meeting, Nalini Kapur presented the findings of her forensic accountant 

revealing the improprieties that the Trumblys, the Noonans and Brad Donaldson had engaged in 

from the very beginning. 

69. The Kapurs requested that Warren Trumbly produce the original Operating 

Agreement, the terms of which obligate him to keep that document at KAXT’s office, to 

definitely settle the issue of whether Brad Donaldson had, in fact, executed the agreement, 

whether contemporaneously or otherwise. 

70. Warren Trumbly refused to produce the original Operating Agreement and 

mocked the Kapurs’ demands for production, even though the Operating Agreement was kept in 

his office a few feet away from the meeting space. 

71. With Warren Trumbly’s failure to produce any evidence challenging their 

findings, the Kapurs declared that they had a majority voting interest in KAXT and then voted to 

elect Nalini Kapur as the President of KAXT in place of Warren Trumbly. 
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72. Warren Trumbly was duly replaced as President pursuant to the procedures set 

forth in the Operating Agreement.  

73. The Trumblys and their associates announced that they refused to accept the 

results of the vote. 

74. Subsequently, on December 14, 2012, Warren Trumbly e-mailed the entire 

KAXT membership asking for a vote on an $8.25 million asset purchase agreement proposed by 

a private equity fund. 

75. The Kapurs did not vote favor of the sale.  

76. The Trumblys, the Noonans and Brad Donaldson voted in favor of the sale and 

contend that a majority vote has approved the execution of the asset purchase agreement. 

77. Declaratory relief is necessary to determine what percentage of the KAXT 

membership had voted to approve the execution of the asset purchase agreement. 

78. Pursuant to the Operating Agreement, Warren Trumbly subsequently filed a 

demand for arbitration against the Kapurs requesting a declaration that the asset purchase 

agreement had been validly executed by KAXT. 

79. Brad Donaldson, because he was never admitted to membership of KAXT, is not 

bound by its arbitration provisions and the Kapurs hereby exercise their constitutional right to 

bring this judicial action against him for relief. 

80. The Noonans, because they were never admitted to membership of KAXT, are not 

bound by its arbitration provisions and the Kapurs hereby exercise their constitutional right to 

bring this judicial action against them for relief 

FIRST CAUSE OF ACTION  

(Declaratory Relief) 

(By the Kapurs against Brad Donaldson) 

81. The Kapurs hereby reincorporate and re-allege Paragraphs 1-80 of the Complaint. 

82. Brad Donaldson failed to contemporaneously execute the Operating Agreement. 

83. Brad Donaldson additionally failed to contribute legal services to KAXT, which is 

a condition precedent to his admission to KAXT’s membership. 



 

10 
_____________________________________________________________________________________________ 

Complaint 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

84. The Kapurs request a declaration that Brad Donaldson was never admitted to the 

membership of KAXT and that an adjustment of KAXT’s past and current capital accounts is 

required pursuant to the Operating Agreement. 

SECOND CAUSE OF ACTION 

(Breach of Contract) 

(By the Kapurs against Brad Donaldson) 

85. The Kapurs hereby reincorporate and re-allege Paragraphs 1-84 of the Complaint. 

86. In the alternative, the failure of Brad Donaldson to execute the Operating 

Agreement or contribute legal services to KAXT is a breach of the Operating Agreement. 

87. The Kapurs request specific performance of the terms of the Operating 

Agreement mandating that Brad Donaldson’s admission to KAXT be withdrawn and that an 

adjustment of KAXT’s past and current capital accounts take place. 

THIRD CAUSE OF ACTION  

(Declaratory Relief) 

(By the Kapurs against the Noonans) 

88. The Kapurs hereby reincorporate and re-allege Paragraphs 1-87 of the Complaint. 

89. The Noonans failed to make any capital contribution to KAXT, which is a 

condition precedent to their admission to KAXT’s membership. 

90. The Kapurs request a declaration that Jeremy Noonan and Robyn Noonan were 

never admitted to the membership of KAXT and that an adjustment of KAXT’s past and current 

capital accounts is required pursuant to the Operating Agreement. 

FOURTH CAUSE OF ACTION 

(Breach of Contract) 

(By the Kapurs against the Noonans) 

91. The Kapurs hereby reincorporate and re-allege Paragraphs 1-90 of the Complaint. 

92. In the alternative, the failure of Jeremy Noonan and Robyn Noonan to make 

capital contributions to KAXT is a breach of the Operating Agreement. 
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93. The Kapurs request specific performance of the terms of the Operating 

Agreement mandating that Jeremy Noonan and Robyn Noonan’s admission to KAXT be 

withdrawn and that an adjustment of KAXT’s past and current capital accounts take place. 

FIFTH CAUSE OF ACTION 

(Accounting) 

(By the Kapurs against KAXT) 

94. The Kapurs hereby reincorporate and re-allege Paragraphs 1-93 of the Complaint. 

95. Brad Donaldson was never admitted into the membership of KAXT. 

96. Jeremy Noonan was never admitted into the membership of KAXT. 

97. Robyn Noonan was never admitted into the membership of KAXT. 

98. An accounting is accordingly required to adjust the past and current capital 

accounts of KAXT. 

PRAYER 

 WHEREFORE, Ravi Kapur, Nalini Kapur and Rishi Kapur pray for judgment against 

Brad Donaldson, Jeremy Noonan, Robyn Noonan and KAXT as follows: 

 1. For a declaration that Brad Donaldson was never admitted into the membership of 

KAXT and that an adjustment of KAXT’s past and current capital accounts is required pursuant 

to the Operating Agreement; 

 2. In the alternative, for specific performance against Brad Donaldson withdrawing 

his membership from KAXT and adjusting the past and current capital accounts of KAXT;  

3. For a declaration that Jeremy Noonan and Robyn Noonan were never admitted 

into the membership of KAXT and that an adjustment of KAXT’s past and current capital 

accounts is required pursuant to the Operating Agreement; 

4. In the alternative, for specific performance against Jeremy Noonan and Robyn 

Noonan withdrawing their membership from KAXT and adjusting the past and current capital 

accounts of KAXT; 

5. For an accounting to adjust the past and current capital accounts of KAXT; and 

6. For attorney’s fees, costs and expenses as may be allowed by law; and 
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 7. For such other and further relief this Court deems just and proper. 

 

Dated:  February 1, 2013 

 

THE GAW GROUP 

 

By:      
Randolph Gaw 
Attorneys for Plaintiffs Ravi Kapur, 
Nalini Kapur and Rishi Kapur 
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Randolph Gaw (SB #223718) 
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San Francisco, CA 94111 
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Nalini Kapur and Rishi Kapur 
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

 PLEASE TAKE NOTICE that on March 14, 2013, at 9:00 a.m., or as soon thereafter as 

the matter may be heard, in Department 5 of the above-captioned Court, located at 191 North 

First Street, San Jose, California 95113, plaintiffs Ravi Kapur, Nalini Kapur and Rishi Kapur 

will and do hereby move for an order staying the arbitration matter of Warren Trumbly, et al. v. 

Nalini Kapur, Ravi Kapur and Rishi Kapur, No. 74 140 00012 13 S1M (American Arbitration 

Association) pending the outcome of this action. 

 This motion is made pursuant to California Code of Civil Procedure sections 1281.2(c)(4) 

on the grounds that the aforementioned arbitration matter arises from the same transaction and 

series of related transactions as this action and allowing both actions to proceed concurrently 

creates the possibility of conflicting rulings on common issues of law and fact. 

 This motion is based upon this Notice of Motion and Motion, the accompanying 

Memorandum of Points and Authorities, the concurrently filed Declaration of Ravi Kapur, all 

papers and pleadings on file in this action, and any evidence or argument that may be presented 

at the time of hearing. 

 

Dated:  February 15, 2013 

 

THE GAW GROUP 

 

By:      
Randolph Gaw 
Attorneys for Plaintiffs Ravi Kapur, 
Nalini Kapur and Rishi Kapur 
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MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

The California Arbitration Act grants courts the discretion of staying arbitration when 

there exists a pending court action arising out of the same or related transaction and there is a 

possibility that the two actions may produce conflicting rulings on issues of fact or law common 

to both proceedings.  Plaintiffs Ravi Kapur, Nalini Kapur and Rishi Kapur now bring this motion 

because that is exactly the scenario they currently face. 

The Kapurs, who are members of defendant KAXT, LLC (“KAXT”) have brought this 

action seeking a declaration and an accounting against certain alleged Members of KAXT.  

Specifically, this action seeks to declare that those defendants have never been Members of 

KAXT and that KAXT’s capital accounts should be retroactively adjusted to reflect that fact.  

The Kapurs’ requested adjustment would give them a majority interest in the equity and voting 

interests of KAXT. 

A few weeks before the filing of this action, however, the Kapurs were brought into 

arbitration against Warren Trumbly, another Member of KAXT.  This arbitration concerns the 

validity of the purported execution of an agreement to sell all the assets of KAXT to a private 

equity fund.  Mr. Trumbly and the other Members of KAXT had voted to enter into that 

agreement.  The Kapurs voted against entering into that agreement.  Mr. Trumbly contends in the 

arbitration that the agreement was validly executed by KAXT on the grounds that a majority of 

the voting interests had voted in favor of it.  The Kapurs disagree and contend that because they 

hold a majority of the voting interests in KAXT, their opposition had scuttled the deal.   

The questions at issue in this declaratory relief action are therefore key questions at issue 

in the arbitration as well, though the arbitration is broader in scope than this action due to 

multiple defenses and possible counterclaims that the Kapurs will likely bring.  Accordingly, the 

Kapurs plan to use the same arguments that they’ve raised in this action as part of their defense 

in arbitration.  Thus, there exists a definite possibility that the two proceedings may issue 

conflicting rulings on common, if not identical, issues of law or fact.  These are precisely the 

circumstances in which the California legislature has authorized courts to stay arbitration.  Other 
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courts have stayed, denied or even issued joinder of arbitration in similar situations, and a stay 

will not prejudice anyone’s rights in arbitration.  Therefore, the Court should order a stay of the 

pending arbitration until the conclusion of this action. 

STATEMENT OF FACTS 

 Plaintiffs Ravi Kapur, Nalini Kapur and Rishi Kapur are Members of KAXT.  

Declaration of Ravi Kapur In Support of Plaintiffs’ Motion for Order Staying Arbitration 

(“Kapur Decl.”) ¶ 2.  Pursuant to the terms of the KAXT Operating Agreement, they have a 43% 

equity and voting interest in KAXT.  Id. ¶ 3.  The remaining 57% equity and voting interests are 

spread out amongst the other Members of KAXT, including defendants Brad Donaldson, Jeremy 

Noonan and Robyn Noonan.  Id. 

 Beginning in early 2012, various private equity funds approached KAXT to inquire about 

a sale of the enterprise.  Id. ¶ 4.  The Kapurs opposed all sale attempts, which put them into 

conflict with Warren Trumbly, the co-managing member of KAXT.  Id. ¶¶ 5-6.   

In order to bolster their argument that KAXT was undervalued, the Kapurs received and 

made copies of the original books and records of KAXT.  Id. ¶¶ 7-8.  After a forensic accountant 

analyzed these records, however, they found out that Jeremy and Robyn Noonan had never made 

their required capital contributions to KAXT.  Id. ¶¶ 9-12.  Their failure to make these capital 

contributions meant that the Noonans were never admitted to membership in KAXT or, at the 

very least, had their membership interest extinguished shortly after their execution of the 

Operating Agreement.  Complaint ¶¶ 57-60.  This also meant that the Kapurs actually possessed 

a 50.56% equity and voting interest in KAXT with the subtraction of the Noonans’ interest.  Id. 

¶¶ 61-63. 

 At the same time, the KAXT books and records reviewed by the Kapurs showed that 

Brad Donaldson had never provided legal services to KAXT, as he was required to in order to 

receive his membership interest.  Kapur Decl. ¶ 13.  This revelation led the Kapurs to review a 

copy of the original Operating Agreement whereupon they discovered that Mr. Donaldson had 

failed to execute that contract despite having been the author of this document.  Id. ¶¶ 14, 17.  

See also Complaint, Ex. A at 17.  In hindsight, his failure to sign the Operating Agreement is 
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consistent with statements he made to the Kapurs about not ever intending to hold any KAXT 

membership interests in his own name from the very beginning.  Kapur Decl. ¶¶ 15-16.  With 

Mr. Donaldson not having been a Member of KAXT from its very inception, the Kapurs actually 

possessed a 57.3% equity and voting interest in KAXT with the subtraction of his interest.  

Complaint ¶ 64.  In total, the Kapurs actually possessed a 71.67% equity and voting interest in 

KAXT when accounting for both the Noonans and Mr. Donaldson.  Id. ¶ 65. 

 Before an October 26, 2012 meeting of the entire KAXT membership, as well as various 

third parties, the Kapurs revealed their findings and asked Mr. Trumbly to refute them.  Kapur 

Decl. ¶ 18.  Mr. Trumbly did not and refused to produce the original Operating Agreement for 

inspection, even though it was located in his office a few feet away from the meeting room.  Id. 

¶¶ 19-20.  The Kapurs then declared that they had a majority interest in KAXT, and this finding 

was disputed by Mr. Trumbly and his associates.  Id. ¶¶ 21-22. 

 On December 14, 2012, Mr. Trumbly requested a vote from the KAXT membership as to 

approve an asset purchase agreement (the “APA”) offered by a private equity fund.  Id. ¶ 23.  

The Kapurs did not approve the deal.  Id. ¶ 24.  On January 14, 2013, the Kapurs received a 

Demand for Arbitration filed by Warren Trumbly against them entitled Warren Trumbly, et al. v. 

Nalini Kapur, Ravi Kapur and Rishi Kapur, No. 74 140 00012 13 S1M (the “Trumbly 

Arbitration”) before the American Arbitration Association.1  Id. ¶ 25.  The Trumbly Arbitration 

seeks a declaration that the APA had been validly approved and executed by KAXT.  Id.  On 

February 1, 2013, the Kapurs initiated this action seeking a declaration that the Noonans and Mr. 

Donaldson were never admitted into the membership of KAXT and an accounting from KAXT 

to adjust the former and current capital accounts of KAXT.  Complaint ¶¶ 81-98. 

 

                            
1 Counsel for the defendants also represents Mr. Trumbly in the Trumbly Arbitration and the 
Kapurs are additionally serving Mr. Trumbly with this motion so that he has an opportunity to 
intervene in this action if he wishes. 
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I. THE COURT SHOULD STAY THE TRUMBLY ARBITRATION. 

When a party in arbitration is also concurrently in a pending court action with a third 

party concerning a transaction related to that arbitration, a court has discretion to order a stay of 

the arbitration to avoid the possibility of conflicting rulings on common issues of law and fact 

between the two actions.  Cal. Code Civ. Proc. § 1281.2(c)(4); Cronus Investments, Inc. v. 

Concierge Services, 35 Cal. 4th 376, 380 (2005).  Though there is a strong public policy in favor 

of arbitration, there also exists “an equally compelling argument” that courts should stay 

arbitration under such circumstances.  Fitzhugh v. Granada Healthcare and Rehabilitation 

Center, LLC, 150 Cal. App. 4th 469, 475 (2007) (quotation omitted). 

Here, the arbitration clause in the Operating Agreement provides that California law will 

be applied by the arbitrator to the resolution of the dispute.  See Complaint, Ex. A at 15 (Section 

10.1).  Furthermore, the Operating Agreement also provides that it “will be construed and 

enforced in accordance with the internal laws of the State of California.”  Id. (Section 11.3).  

These broad choice-of-law provisions thus incorporate the California Arbitration Act and section 

1281.2(c)(4) into the contract.  Cronus, 35 Cal. 4th at 387; Mt. Diablo Medical Center v. Health 

Net of California, Inc., 101 Cal. App. 4th 711, 722, 726 (2002).  See also Volt Information 

Sciences, Inc. v. Board of Trustees of Leland Stanford Junior University, 489 U.S. 468, 477 

(1989) (Section 1281.2(c) may be used to stay arbitration when the parties have agreed to 

arbitrate in accordance with California law).  Therefore, the Court may exercise its discretion to 

stay the Trumbly Arbitration if it determines there exists a possibility that the arbitrator may 

reach different findings on factual issues common to that arbitrator and this action.2 

                            
2 The fact that the initiation of the Trumbly Arbitration preceded the filing of this action by a few 
weeks does not affect this Court’s analysis under Section 1281.2(c).  First, the statute itself 
defines a pending court action to include any action “initiated by the party refusing to arbitrate 
after the petition to compel arbitration has been filed, but on or before the date of the hearing on 
the petition.”  Cal. Code Civ. Proc. § 1281.2(c).  Moreover, under section 1281.2(c)(4), at least 
one court has issued an order staying arbitration that was initiated prior to the filing of the 
pending court action.  See Volt, 489 U.S. at 470-71, 479. 
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A. Standards. 

Whether arbitration should be stayed pursuant to section 1281.2(c) does not depend on a 

finding that conflicting rulings on common factual or legal issues are inevitable or likely, but 

merely that such conflicting rulings are possible if arbitration takes place.  Lindemann v. Hume, 

204 Cal. App. 4th 556, 567 (2012).  In determining if there exists the possibility of conflicting 

rulings, courts may rely solely upon the allegations in the operative pleadings, let alone upon 

evidentiary submissions.  Abaya v. Spanish Ranch I, L.P., 189 Cal. App. 4th 1490, 1499 (2010).  

Several cases are instructive in illustrating how a court should resolve the question under 

section 1281.2(c) as to whether claims in different proceedings stemming from a related 

transaction may create the possibility of conflicting rulings on legal or factual issues.  For 

example, in Henry v. Alcove Investment, Inc., 233 Cal. App. 3d 94 (1991), the plaintiff brought 

claims for fraud and injunctive relief against a lender and a general contractor that had allegedly 

arranged the loan from the lender to the plaintiff.  The loan agreement between the lender and the 

plaintiff contained an arbitration clause but there was no agreement to arbitrate between the 

plaintiff and the contractor.  Id. at 97-98. 

The lender initiated arbitration proceedings with the American Arbitration Association 

and the plaintiff moved to stay the arbitration pursuant to section 1281.2(c).  Id.  The Court of 

Appeal held that a stay was justified because there could be conflicting rulings on a common 

issue of fact.  Id. at 101.  The lender’s liability for fraud was dependent upon whether the general 

contractor had defrauded the plaintiff, but it was possible for the arbitrator and the trial court to 

reach divergent findings as to this issue.  Id.  Therefore, the possibility of such a conflicting 

ruling justified the stay of the arbitration.  Id.  

In Mastick v. TD Ameritrade, Inc., 209 Cal. App. 4th 1258 (2012), the plaintiff brought a 

professional negligence action against her accountant and her investment advisor regarding bad 

tax and investment advice she received regarding her life insurance policies.  The plaintiff had an 

arbitration agreement with the investment advisor but no arbitration agreement with her 

accountant.  Id. at 1262. 
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After determining that California law governed the arbitration agreement, the Court of 

Appeal affirmed the trial court’s order joining the investment advisor to the litigation and 

denying its motion to compel arbitration.  Id. at 1264-65.  The court held that enforcement of the 

arbitration agreement would create the risk of conflicting rulings and further observed that: 

If the actions proceed separately, there is a risk that the proceedings may come to 
inconsistent rulings—one proceeding could hold that Plaintiff was careless in her 
actions, and the other proceeding could hold that there was misconduct but that 
the parties in the other action were more culpable.  This would risk duplicative 
proceedings, which would be inefficient for the courts, costly for the parties, and, 
to the extent they could reach inconsistent results, contrary to the interests of 
justice. 

Id. at 1265. 

Finally, in Lindemann, the plaintiff had filed a lawsuit against several defendants due to 

the existence of drainage problems in a home it had purchased from them.  Lindemann, 204 Cal. 

App. 4th at 561-62.  The seller had originally purchased the home from the developer and then re-

sold the home to the plaintiff three years later.  Id. at 566.  The plaintiff brought construction 

defect and negligence claims against the developer, with whom it did not have an agreement to 

arbitrate.  Id.  The plaintiff also brought fraudulent concealment and negligent non-disclosure 

claims against the seller, with whom it did have an agreement to arbitrate.  Id.   

The seller moved to compel arbitration against the plaintiff arguing, in part, that there 

would be no conflicting rulings because the claims against them did not arise from the same 

transaction as the plaintiff’s claims against the developer.  Id. at 566.  The court denied that 

motion and rejected that view of section 1281.2(c) as unduly narrow.  Id.  The seller also argued 

that common questions of fact between the litigation and the proposed arbitration were non-

dispositive as to the specific claims brought against it, as for example, there may not exist a 

construction defect but the seller may have nevertheless failed to comply with its duty to 

disclose.  Id.  The court held, however, that the possibility of contrary rulings on common issues 

of fact, even if they were non-dispositive, was sufficient grounds for section 1281.2(c) to apply.  

Id.  Thus, the court forced the seller to litigate the plaintiff’s claims despite the existence of a 

valid, binding arbitration agreement.  Id.  See also Valencia v. Smyth, 185 Cal. App. 4th 153, 180 
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(2010) (denying motion to compel arbitration and ordering joinder of parties with valid 

arbitration agreements to parties in litigation because of need to make common findings against 

both sets of parties); Prudential Property & Casualty Ins. Co. v. Superior Court, 36 Cal. App. 4th 

275, 278-79 (1995) (holding that under section 1281.2(c), trial court may order joinder of 

uninsured motorist arbitration action to personal injury action because the two proceedings had 

shared facts and having separate proceedings could lead to inconsistent determinations). 

B. There Exists the Possibility of Conflicting Rulings on Common Issues. 

There is no question that this action and the Trumbly Arbitration arise from a related 

transaction and there exists a possibility of conflicting rulings on common issues of law and fact.  

A key defense (but not the sole defense) that the Kapurs anticipate raising in the Trumbly 

Arbitration is that the APA was not validly approved and executed because the Kapurs control a 

majority of the voting interests of KAXT, if not a majority of the equity interests as well.3  And 

here, in this action, the Kapurs are seeking equitable relief on the narrow issue as to whether they 

own a majority of both the equity and voting interests of KAXT.   

Thus, there are numerous material questions of law and fact common to both 

proceedings.  For example, in both actions the trier of fact will have to determine whether Mr. 

Donaldson had failed to execute the Operating Agreement.  In both actions, the trier of fact will 

listen to witness testimony, examine documents and possibly evaluate forensic analyses of those 

documents in order to answer that question.  Without a stay, each trier of fact would reach its 

own independent finding as to this common issue and it is quite possible that the different triers 

                            
3 The Kapurs have several other defenses in the Trumbly Arbitration that are not relevant to the 
issues in this action.  For example, they plan to argue that the APA was invalidly executed 
because it did not comply with the voting procedures set forth in the Operating Agreement, that 
certain KAXT voting interests were ineligible to vote, that the APA requires unanimous consent 
for approval and that Mr. Trumbly lacked authority to represent KAXT in soliciting offers for 
sale because such actions were not approved by the co-managing member Nalini Kapur.  The 
Kapurs also intend to raise counterclaims against Mr. Trumbly and other KAXT Members 
stemming from the alleged approval of the APA, Mr. Trumbly’s unconscionable rejection of a 
competing offer that was 50% higher, the attempted removal of Nalini Kapur as co-managing 
member of KAXT, and for other actions, none of which are relevant to this action. 
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of fact reach different outcomes.  Other common issues of law and fact between the two 

proceedings include: 

• Was Mr. Donaldson otherwise not admitted into the KAXT membership 

for failing to provide legal services? 

• Did Jeremy Noonan make his required capital contribution? 

• Did Robyn Noonan make her required capital contribution? 

• Are the Kapurs entitled to an accounting of KAXT’s capital accounts? 

The possibility that the arbitrator in the Trumbly Arbitration might issue different 

findings on any of these issues from this Court is increased by the fact that there are limited 

discovery and subpoena powers afforded to the arbitrator.  In proving their case in chief in both 

actions, the Kapurs may depend on having third parties provide unaltered copies of accounting or 

tax documents prepared for KAXT and their accompanying work papers.  And the Kapurs may 

rely on the testimony of third parties as to the character and credibility of the defendants and 

their witnesses.4  The Trumbly arbitrator largely can not compel the production of such 

documents or the appearance of such witnesses, and so, without the benefit of such evidence, 

they may reach different conclusions from this Court. 

The Henry, Lindemann, Valencia and Prudential Property courts affirmed orders staying, 

denying or joining arbitration pursuant to section 1281.2(c) under similar circumstances.  Staying 

the broader-in-scope Trumbly Arbitration would prevent the possibility of divergent rulings on 

numerous material issues in this action.  A stay would also not prejudice the interests of those in 

the Trumbly Arbitration as it had commenced only a few weeks before the filing of this action 

and, as of the date of the filing of this motion, an arbitrator has not yet even been appointed.  The 

Court should therefore order a stay of the Trumbly Arbitration. 

 

 

                            
4 Credibility is a key issue in both actions because in the Trumbly Arbitration, Mr. Trumbly has 
submitted what he purports is the contemporaneous signature of Mr. Donaldson to the Operating 
Agreement.   
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CONCLUSION

The matter of Warren Trumbly, et al. v. Nalini Kapur, et al., No. 74 140 00012 13 S1M, 

pending before the American Arbitration Association, arises out of the same or related 

transaction that is at issue in this action and creates the possibility of conflicting rulings on 

common issues of law or fact.  That arbitration matter should therefore be stayed pending the 

resolution of this action.

Dated:  February 15, 2013 THE GAW GROUP

By:     
Randolph Gaw
Attorneys for Plaintiffs Ravi Kapur, 
Nalini Kapur and Rishi Kapur
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5. Defendant KAXT, LLC (“KAXT”) is a limited liability company duly organized 

and existing under the laws of the state of California, with its principal place of business located 

in the County of Santa Clara, California. 

JURISDICTION AND VENUE 

6. This Court has jurisdiction over the action pursuant to the California Constitution 

Article VI, § 11 and under the California Code of Civil Procedure § 410.10 because the 

defendants are residents of California. 

7. Venue in this Court is proper under California Code of Civil Procedure § 395(a) 

because defendant Warren Trumbly resides in Santa Clara County and defendant KAXT’s 

principal place of business is in Santa Clara County. 

THE NATURE OF THIS ACTION 

8. As alleged in further detail herein, Plaintiffs Ravi Kapur, Nalini Kapur and Rishi 

Kapur request specific performance of a contract dated October 26, 2012 and for the Court to 

impose a receivership upon KAXT pursuant to California Code of Civil Procedure section 564.  

These remedies are necessary to preserve the property and the rights of the Kapurs and because 

gross mismanagement and dissension in the governing body of KAXT make it impossible for the 

company to carry on its business to advantage. 

BACKGROUND 

9. KAXT is a single-purpose entity running a San Jose-based ‘Class A’ low powered 

digital tv station with the call sign of KAXT-CD that was formed in April 2009. 

10. Under the terms of the KAXT Operating Agreement, the Kapurs are Members of 

KAXT.   

11. The Operating Agreement named plaintiff Nalini Kapur as one of two managing 

Members of KAXT.   

12. The Operating Agreement named defendant Trumbly as the other managing 

Member of KAXT.  It also named him as the President of KAXT, though a new President could 

be elected at any time upon the majority vote of the members.     
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13. The Operating Agreement named other associates of Trumbly as the remaining 

Members of KAXT.  They contributed assets and/or personal services in exchange for their 

membership interests in KAXT.   

THE REVIVAL OF KAXT 

14. Following the execution of the Operating Agreement, the Kapurs effectively took 

control of the day to day management of KAXT. 

15. Led by Ravi Kapur, KAXT’s new Vice President of Business Development, 

KAXT entered into numerous new contracts with programmers interested in broadcasting 

content on a digital tv station. 

16. In particular, the Kapurs reached out to programmers broadcasting content that 

has been historically underrepresented on broadcast and cable television, primarily, ethnic 

minority-themed television programming. 

17. Due to their efforts, KAXT is now the largest source for ethnically diverse 

television programming in the entire United States.  KAXT has broadcast channels devoted to 

Hispanic, Vietnamese, South Asian and Taiwanese audiences, among others. 

18. Due to their efforts, KAXT became cash flow positive and began earning annual 

profits.  In addition, Ravi Kapur organized a successful protest in 2009 to fend off an attempt by 

KTVU, owned by the $15 billion conglomerate Cox, to usurp KAXT’s digital frequency. 

19. On many of these programming contracts, Ravi Kapur was the sole signatory on 

behalf of KAXT.  Trumbly never contested Ravi Kapur’s authority to enter into such contracts 

on behalf of KAXT. 

WRONGDOING UNCOVERED BY THE KAPURS 

20. Beginning in mid-2012, the Kapurs uncovered evidence showing that several of 

Trumbly’s associates, who are all purported Members of KAXT, either never executed the 

Operating Agreement or failed to contribute assets and/or personal services as required under 

that contract. 
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21. The Operating Agreement provides that if a Member fails to make a required 

capital contribution within 30 days after the effective date of the Agreement (which is May 15, 

2009), then that Member’s entire membership interest shall terminate.   

22. The Operating Agreement also adjusts the membership interests of the remaining 

Members of KAXT in the event that one of the original Members was not admitted into the 

membership. 

23. A declaratory relief action is pending as Kapur v. Donaldson, No. 113-CV-

240647 in the California Superior Court, County of Santa Clara (the “Donaldson Action”) 

wherein the Kapurs seek judicial relief confirming that the Donaldson Action defendants were 

never admitted into the membership of KAXT and that the Kapur’s membership interests are 

adjusted accordingly. 

24. Should the Kapurs partially prevail in the Donaldson Action, they will have 

ownership of either 50.6% or 57.3% of the total membership interests in KAXT.  Should the 

Kapurs completely prevail in the Donaldson Action, they will have ownership of 71.7% of the 

total membership interests in KAXT.  In any event, the Kapurs would have majority control of 

KAXT as long as they partially prevail in the Donaldson Action. 

25. In addition, a forensic accountant hired by the Kapurs also found that Trumbly 

had been systematically depleting KAXT’s assets from the very beginning.  As KAXT’s cash 

flow improved over time, Trumbly kept increasing the compensation he paid himself such that 

KAXT’s profitability was well below pace with its improving cash flow. 

26. In particular, Trumbly kept causing KAXT to pay “reimbursements” to himself, 

even though KAXT’s records showed few or no receipts to substantiate such reimbursements 

and the Kapurs generally had little personal recollection of Trumbly spending his personal 

money upon legitimate KAXT expenses. 

27. Trumbly’s practice of having KAXT pay an increasing amount of 

“reimbursements” to him over time in lieu of paying a higher base salary was an effort to avoid 

paying income taxes on compensation he received from KAXT and may subject KAXT to 

federal and state tax liabilities. 
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28. The forensic accountant also found that Trumbly had caused KAXT to file tax 

returns and other federal and state documents that had the impact of minimizing his own 

personal tax liability while increasing the tax liabilities of the Kapurs and potentially subjecting 

KAXT and its members to federal and state tax liabilities. 

THE KAXT MEMBERSHIP BECOMES DEADLOCKED 

29. Shortly after the Kapurs uncovered the aforementioned evidence regarding the 

Donaldson Action defendants, KAXT’s membership convened on October 26, 2012 at KAXT’s 

headquarters to vote on whether to agree to an offer of sale from a private equity fund. 

30. At the meeting, the Kapurs presented their findings regarding the Donaldson 

Action defendants. 

31. The Kapurs requested that Trumbly produce the original Operating Agreement, 

which is kept at KAXT’s office, to definitely settle the issue of whether some of the Donaldson 

Action defendants had failed to execute the Operating Agreement. 

32. Trumbly refused to produce the original Operating Agreement and mocked the 

Kapurs’ demands for production, even though the Operating Agreement was kept in an office a 

few feet away from the meeting space. 

33. With Trumbly’s failure to produce any evidence challenging their findings, the 

Kapurs declared that they had a majority voting interest in KAXT and then voted to elect Nalini 

Kapur as the President of KAXT in place of Trumbly. 

34. Trumbly was duly replaced as President pursuant to the procedures set forth in the 

Operating Agreement.  

35. Trumbly and his associates announced that they refused to accept the results of 

the vote. 

THE KAPURS’ ATTEMPT AT CONCILIATION 

36. At the October 26, 2012 meeting, the Kapurs attempted to defuse tensions 

following the vote. 

37. With each side wary of the other, the Kapurs and Trumbly and his wife signed a 

written agreement (the “October 26 Agreement”) promising that neither they, nor their agents, 
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“would remove any documents from KAXT offices… no passwords would be changed, and no 

locks will be changed.” 

38. The October 26 Agreement was executed by the parties in front of the entire 

KAXT membership and third party witnesses. 

39. The Kapurs abided by their promises.   

40. In addition, the Kapurs deliberately chose not to make any representations to 

outside parties that Nalini Kapur was now President so that the parties could proceed with 

amicably resolving their disputes, namely, a potential buyout of some or all of the non-Kapur 

member interests in KAXT. 

41. The Kapurs continued with their efforts at running KAXT and signing contracts 

for additional television programming. 

TRUMBLY’S DEMAND FOR ARBITRATION 

42. After the October 26, 2012 meeting, Trumbly e-mailed the entire KAXT 

membership asking for a vote on a sale of KAXT’s assets to a private equity fund. 

43. The Kapurs did not vote favor of the sale.  

44. Trumbly and his associates voted in favor of a sale and contend that a majority 

vote has approved the execution of the asset purchase agreement. 

45. Trumbly subsequently filed a demand for arbitration against the Kapurs 

requesting a declaration that the asset purchase agreement had been validly executed by KAXT.  

This arbitration is pending as Trumbly v. Kapur, No. 74 140 00012 13 S1M, before the American 

Arbitration Association (the “Trumbly Arbitration”). 

TRUMBLY BREACHES THE OCTOBER 26 AGREEMENT 

46. On November 20, 2012, Ravi Kapur arrived at the KAXT office to learn that the 

locks had been changed. 

47. Ravi Kapur spoke with Trumbly who admitted that he had changed the locks with 

the intent of locking out the Kapurs from the station. 

48. Trumbly eventually gave Ravi Kapur keys to the new locks following this 

conversation. 
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49. Also on November 20, 2012, Nalini Kapur learned that her password access had 

been disabled for the KAXT bank accounts maintained at Wells Fargo Bank. 

50. The KAXT bank accounts had been originally set up to allow access to both 

Nalini Kapur and Trumbly as managing members of KAXT and also had Mrs. Trumbly and Ravi 

Kapur as additional signatories. 

51. Wells Fargo employees informed Nalini Kapur that on or around November 13, 

2012, Trumbly had entered Wells Fargo and informed them that Nalini Kapur’s password access 

should be disabled because she was no longer a managing member of KAXT. 

52. Not until November 20, 2012, however, did Trumbly e-mail the KAXT 

membership purporting to call a vote on replacing Nalini Kapur as a managing member with his 

son-in-law. 

53. Following an objection made to the vote and to Trumbly’s breach of the October 

26 Agreement, Trumbly’s counsel sent letters by e-mail to the entire KAXT membership stating 

Nalini Kapur had been voted out as a managing member and admitting that Trumbly had 

deliberately breached the agreement. 

KAXT’S BANK ACCOUNTS ARE FROZEN 

54. The Kapurs presented Wells Fargo with evidence that Trumbly’s November 13, 

2012 representation to them that Nalini Kapur was no longer a managing member of KAXT was 

false, as evidenced by Trumbly’s own e-mail dated November 20, 2012. 

55. On November 27, 2012, Wells Fargo restored Nalini Kapur’s password access to 

the KAXT bank accounts, but also froze the account pending a written authorization from all 

parties to the contrary or a court order enjoining the freeze. 

56. Wells Fargo employees notified Nalini Kapur that on November 29, 2012, 

Trumbly entered Wells Fargo’s offices and berated the account manager for not lifting the 

account freeze.  He then informed the manager that he would return with an “amended” 

Operating Agreement showing Nalini Kapur’s removal as managing member and additionally 

threatened to open a KAXT bank account in a different financial institution. 



 

8 
_____________________________________________________________________________________________ 

Verified Complaint for Specific Performance, Injunctive Relief and ReceivershipReceivership 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

57. Warren Trumbly never presented Wells Fargo with an amended Operating 

Agreement. 

58. Instead, Warren Trumbly opened a new bank account with J.P. Morgan Chase 

Bank purportedly on behalf of KAXT.  He deposits checks made to KAXT into that account and 

spends that money in any manner he wishes without any oversight. 

59. The Kapurs honored the October 26 Agreement and have never attempted to 

remove Trumbly or his wife’s password access to the KAXT bank accounts. 

TRUMBLY SABOTAGES A CONTRACT WITH A NEW PROGRAMMER 

60. On or around February 22, 2013, Ravi Kapur negotiated a contract with a new 

programmer called Vietbay on behalf of KAXT.  The contract would have annually paid KAXT 

around $100,000. 

61. Pursuant to his authority as Vice President of Business Development, Ravi Kapur 

entered into the Vietbay contract on behalf of KAXT.  As was the case for many of KAXT’s 

other contracts with its programmers, he was the sole signatory for KAXT. 

62. Vietbay was assigned a digital channel in KAXT that had been unused and not 

generated any revenue for the station for years. 

63. On or around February 24, 2013, Trumbly inexplicably contacted Vietbay 

claiming that the contract was invalid. 

64. There is no business justification for Trumbly attempting to terminate a contract 

with a provider such as Vietbay. 

65. On or around February 25, 2013, Trumbly purported to terminate Ravi Kapur’s 

employment with KAXT, claiming that he was still President and had the power to do so. 

TRUMBLY PREPARES TO TERMINATE KAXT’S TOP PROGRAMMER 

66. On or around February 25, 2013, Trumbly announced that he would pull Diya 

TV, Inc. (“Diya”) a South Asian-themed content provider, off of KAXT’s broadcasts unless Diya 

entered into a new contract requiring exorbitant payments made by Diya to KAXT. 
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67. Diya has an oral contract with KAXT and has been operating with them under 

that contract for years.  The oral contract does not permit unilateral fee increases in the manner 

contemplated by Trumbly. 

68. Diya is one of the few channels on KAXT that also has a national presence on 

broadcast television.  It is arguably the most popular station in KAXT’s lineup and generates 

incredible brand awareness for KAXT. 

69. There is no business justification for Trumbly attempting to terminate a contract 

with a provider such as Diya. 

TRUMBLY BREACHES THE OCTOBER 26 AGREEMENT AGAIN 

70. On February 25, 2013, Trumbly again changed the locks at the KAXT station in 

violation of the October 26 Agreement.   

71. The Kapurs have been twice locked out of the business even though they are 

Members of KAXT. 

72. The Kapurs honored the October 26 Agreement and have never tried to change 

the locks at the KAXT station 

73. On February 25, 2013, Trumbly called the police on a journalist and friend of 

Ravi Kapur, who was using his office at KAXT with his permission.  Trumbly falsely 

represented to the police that the journalist was trespassing on the property. 

TRUMBLY PREPARES TO FILE FALSE TAX RETURNS FOR KAXT AGAIN 

74. On or around February 25, 2013, Ravi Kapur spoke with KAXT’s accountant 

regarding Trumbly’s sign off of federal and state tax returns to be filed on behalf of KAXT. 

75. The proposed tax returns shown to Ravi Kapur by KAXT’s accountant purport to 

show that some of KAXT’s Members, such as the Kapurs, have received taxable income that 

they had not, in fact, received. 

76. The proposed tax returns shown to Ravi Kapur by KAXT’s accountant purport to 

show that Trumbly had little or no taxable income from KAXT for the year, even though KAXT 

itself earned a profit. 
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77. Trumbly’s wrongful actions are in line with past tax returns he filed on behalf of 

KAXT which, among other things, claimed there was a distribution of dividends to KAXT 

Members other than Trumbly, claimed that Trumbly had minimal or no taxable income from 

KAXT and failed to list KAXT’s FCC license as an intangible asset. 

KAXT IS UNABLE TO GOVERN ITSELF 

78. Nalini Kapur is the duly elected President of KAXT and a managing member. 

79. Trumbly has and continues to wrongfully represent to outside parties that he is the 

President and that Ms. Kapur is no longer a managing member. 

80. Trumbly is actively sabotaging the business of KAXT by declining valuable 

business offered by programmers and attempting to terminate the business of existing 

programmers. 

81. With KAXT’s Wells Fargo bank accounts frozen, KAXT is unable to disburse 

any money to pay its accounts receivable. 

82. With KAXT’s Wells Fargo bank accounts frozen, KAXT is unable to deposit any 

checks.  Many of its television programmers have unsteady cash flows, and a delay in depositing 

checks might result in those programmers having insufficient deposits in their bank accounts to 

cover those checks. 

83. Nalini Kapur offered Trumbly a proposal where they would jointly authorize 

Wells Fargo to lift the account freeze to allow KAXT to take deposits and to pay its employees 

and trade vendors so long as she was a co-signatory on these checks. 

84. Trumbly refused Nalini Kapur’s proposal and countered that unless she 

authorized Wells Fargo to give full control of KAXT’s bank account, he would terminate all 

employees and most expenses of the tv station. 

85. Third parties are confused and reluctant to conduct business with KAXT given 

their uncertainty at which management runs KAXT. 

86. Station employees are confused and lack direction because of conflicting 

instructions provided by the parties. 
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87. The uncertainty is likely to persist and KAXT and its members will be damaged 

in the interim until the Donaldson Action or the Trumbly Arbitration are completed, unless the 

Court appoints a receiver to operate and govern KAXT. 

FIRST CAUSE OF ACTION  

(Breach of Contract) 

(Against Trumbly) 

88. The Kapurs hereby reincorporate and re-allege Paragraphs 1-87. 

89. Trumbly entered into the October 26 Agreement with the Kapurs whereby each 

party mutually pledged they would not change any KAXT passwords or the locks at KAXT’s 

place of business. 

90. Trumbly twice breached the October 26 Agreement by changing the locks at 

KAXT and shutting out the Kapurs. 

91. Trumbly breached the October 26 Agreement by changing Nalini Kapur’s 

password access to KAXT’s bank account and by doing so through false representations to Wells 

Fargo. 

92. The Kapurs have not breached the October 26 Agreement. 

93. The Kapurs have been harmed by Trumbly’s breaches of the October 26 

Agreement as they no longer have access to KAXT or its bank account. 

94. The Court should grant specific performance of the October 26 Agreement and 

temporary injunctive relief for the same. 

SECOND CAUSE OF ACTION  

(Receivership) 

(Against KAXT) 

95. The Kapurs hereby reincorporate and re-allege Paragraphs 1-94. 

96. KAXT is unable to govern itself effectively as the Kapurs and Trumbly dispute as 

to who has a majority voting interest in KAXT and who is the duly elected President of the 

entity. 
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97. KAXT is unable to govern itself effectively as Trumbly has twice locked out 

Members of KAXT from the station for no reason. 

98. KAXT is unable to govern itself effectively as Trumbly fired, without authority, 

the only employee of KAXT that brought in business for the station. 

99. KAXT is unable to govern itself effectively as Trumbly is grossly mismanaging 

the affairs of KAXT by refusing to honor valuable contracts and by seeking to wrongfully 

terminate existing contracts. 

100. KAXT is unable to govern itself effectively as Trumbly is grossly mismanaging 

the affairs of KAXT by filing false tax returns that may subject the Members to criminal and 

civil liability. 

101. Third parties are confused and reluctant to conduct business with KAXT given 

their uncertainty at which management runs KAXT. 

102. Station employees are confused and lack direction because of conflicting 

instructions provided by the parties. 

103. Until the Wells Fargo bank account situation is resolved, KAXT will have 

difficulty in paying its vendors and employees and is unable to take payment from its customers 

that can be accounted for and verified. 

104. Trumbly has taken payments made to KAXT and is spending money belonging to 

KAXT with no oversight. 

105. KAXT and its members have been and will continue to be damaged as long as 

this uncertainty persists. 

106. A receiver is necessary to prevent the gross mismanagement of KAXT’s business 

affairs and to preserve the rights and property of its Members. 

107. A receiver should be appointed so that KAXT will not need the services of a 

President, or pay anyone a salary or reimbursements for being President, until a neutral arbitrator 

has resolved KAXT’s membership voting issues and appointed a President. 

108. A receiver should be appointed so that KAXT’s Wells Fargo bank account freeze 

can be lifted and the holdings of all other KAXT accounts can be transferred to the Wells Fargo 
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DECLARATION OF RAVI KAPUR

I, Ravi Kapur, under penalty of perjury, hereby declare that I have reviewed the 

foregoing Petition to Dismiss, Deny, or, in the Alternative, Hold Application in Abeyance, and 

certify that the facts set forth therein, except those of which public notice may be taken, are true 

and correct.

______________________________________

Ravi Kapur

Executed:  March 18, 2013



 

CERTIFICATE OF SERVICE 
 

 I, Rebecca J. Cunningham, certify that on this 18th day of March, 2013, I served copies 
of the foregoing Petition to Dismiss, Deny, or in the Alternative, Hold in Abeyance, by causing 
them to be delivered by first class, postage prepaid U.S. mail to the following:  
 

 
George R. Borsari, Jr. 
Borsari & Paxson 
5335 Wisconsin Avenue, NW 
Suite 440 
Washington, DC  20015 
 
F. Thomas Moran 
Wilkinson Barker Knauer LLP 
2300 N Street, NW 
Suite 700 
Washington, DC  20037 

 
 
 

      
 Rebecca J. Cunningham 
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