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CONSOLIDATED REPLY TO OPPOSITIONS  

Ravi Kapur, Nalini Kapur, and Rishi Kapur (collectively, the “Petitioners”), by their 

attorneys and pursuant to 47 C.F.R. § 73.3584, hereby submit their consolidated reply to separate 

oppositions, one filed in the name of KAXT, LLC (the “Trumbly Group Opposition”) and the 

other filed by OTA Broadcasting (SFO), LLC (the “OTA Opposition,” and together with the 

Trumbly Group Opposition, the “Oppositions”) to Petitoners’ March 18, 2013 Petition to 

Dismiss, Deny, or, in the Alternative, Hold in Abeyance (the “Petition”) the above-captioned 

FCC Form 314 application (the “Application”).  The Application seeks Federal Communications 

Commission (“FCC” or “Commission”) consent to assignment of the license of television 

broadcast station KAXT-CD, San Francisco-Oakland-San Jose, California (the “Station”) from 
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KAXT, LLC to OTA.  The Oppositions are deficient as a matter of procedure and substance.  

Petitioners’ requested relief should be granted.1 

I. DISCUSSION 

As a threshold matter, the Oppositions are procedurally flawed.  Specifically, the 

Declaration of Warren L. Trumbly (“Trumbly”) appended to the Trumbly Group Opposition is 

qualified to “the best of [the declarant’s] knowledge, information, and belief.”  Commission rules 

recognize no such qualification.  Facts are to be declared simply “true and correct.”2  For its part, 

the OTA Opposition fails to include any declaration by anyone at all with personal knowledge of 

the facts set forth therein, in violation of Commission’s rules.3  Both Oppositions should be 

dismissed accordingly as procedurally defective. 

As to the merits, the Oppositions fail to establish the Commission has before it an 

application that can be processed at this time.  As the Kapurs demonstrated in the Petition, under 

the particular facts of this case, the Application bearing Trumbly’s electronic signature is akin to 

an application submitted with no signature at all.  Mere access to account information and 

passwords relating to the Application did not confer authority on Trumbly to sign the 

Application.  Trumbly himself admitted as much when he disclosed in the Application that the 

                                                 
1 This reply is timely filed, one day before its due date.  Pursuant to 47 C.F.R. §§ 1.4(g)-(i) and 
1.45(c), replies are due on April 12, 2013, which is the date five days (excluding holidays) after 
April 2, 2013, which was the date on which the time for filing oppositions to the Petition expired, 
plus three additional days (excluding holidays) for mail service. 

2 See 47 C.F.R. § 1.16.  See also Columbia Broad. Sys., Inc., 46 FCC 2d 903, ¶ 5 (1974) 
(“affidavits are insufficient … where the verification of the affiant is only according to the best 
of the affiant[’]s knowledge, information and belief….”). 

3 47 C.F.R. § 73.3584(b).  See also, e.g., Letter from Peter H. Doyle, Chief, Audio Division, FCC 
Media Bureau, to Denise B. Moline, Esq., DA 10-2064 n.25 (MB 2010) (“Section 73.3584(b) of 
the Rules requires allegations of fact or denials thereof in oppositions to petitions to deny to be 
supported by affidavit of a person or persons with personal knowledge thereof.”). 
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Trumbly Group had initiated arbitration for the express purpose of establishing its authority to 

enter the Asset Purchase Agreement (“APA”) and, by extension, Trumbly’s authority to sign the 

Application. 

Petitioners take particular objection to the charge in the Trumbly Group Opposition that 

Petitioners’ position and actions in this proceeding amount, potentially, to an exercise of 

unauthorized control of KAXT, LLC, in violation of Section 310(d) of the Communications 

Act.4  That reckless claim proceeds from a fundamental misapprehension of the underlying facts.  

From KAXT, LLC’s inception to the present, no one individual has controlled the entity.  

Petitioners have entered into no agreement with each other to act as a monolithic voting block, 

and do not in fact act in that manner.  But it is true that with the KAXT, LLC membership 

interests adjusted as shown by Petitioners, Petitioners own more than 50 percent of the KAXT, 

LLC membership interests in the aggregate, and no KAXT, LLC majority vote can be achieved 

without the vote of one of Nalini, Ravi, or Rishi Kapur.  The Trumbly Group knows that no 

Kapur voted to approve the sale of the Station to OTA, which is why the Trumbly Group sought 

arbitration on the issue of its authority to sell, and why the Trumbly Group and OTA included 

Articles 7.5 and 8.9 in the APA and appended Schedule 3.9 to the APA, a so-called “agreement 

to sell” which was not supported by the requisite majority vote.  These issues, acknowledged by 

the Trumbly Group, negate the FCC’s ability to process the Application.5 

Both Oppositions wrongly suggest that the Petition asks the FCC to engage in the process 

of resolving a contractual dispute and private controversy between the parties.  The Petition 

                                                 
4 Trumbly Group Opposition at 2-3. 

5 Of course, for all of the reasons Petitioners have advanced, the Trumbly Group had no more 
authority to file its Opposition to the Petition in the name of KAXT, LLC than it did to sign the 
APA or the Application. 
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intentionally asked the Commission to dismiss the Application as defective because uncertainty 

inhered in the assignor’s signature on the Application, an uncertainty confirmed by Trumbly, 

signatory of that portion of the Application.  Under the particular facts of this case, the 

Commission need not look beyond the four corners of the Application to determine that the 

Application is not ripe for processing.   

In sharp contrast to the Petition’s informed reluctance to involve the FCC in the 

particulars of the dispute, the Trumbly Group Opposition plunges the FCC into the substance of 

the controversy.  First, the Trumbly Group Opposition devotes much of its response to self-

serving arguments about the ownership structure of the licensee and management issues under 

the licensee’s Operating Agreement, all pursuant to California law.6  Furthermore, the Trumbly 

Group Opposition relies on a six-page declaration of Charles Tweedy (the “Tweedy 

Declaration”), the attorney representing the Trumbly Group in the arbitration/litigation with 

Petitioners.  The Tweedy Declaration (lengthier than the Trumbly Group Opposition) 

summarizes the Trumbly Group’s version of various facts and issues in dispute between the 

parties, a version which Petitioners strenuously dispute.  Because the Trumbly Group has opened 

the door, however, Petitioners have appended to this Consolidated Reply a declaration from 

Randolph Gaw, Petitioners’ litigation counsel (the “Gaw Declaration”), addressing certain of 

these facts and issues.  Petitioners continue to recognize that the Commission’s role is not to 

resolve the parties’ dispute, but the dueling declarations make clear attorneys Tweedy and Gaw 

agree on virtually nothing.  The salient point, which the Tweedy Declaration fails effectively to 

refute, remains that the Trumbly Group initiated the arbitration for the express purpose of 

resolving its disputed authority to sell the Station. 

                                                 
6 Id. at 2-4. 
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In the view of the Trumbly Group (citing no supporting precedent), the FCC “presumes 

that the execution of a sales contract and the filing of the associated application is authorized by 

the appropriate licensee action, and will process and grant that application absent a clear 

showing to the contrary.”7  Even if this were the relevant test, there can be no clearer showing 

that an assignment application is not appropriately authorized than the signatory’s own 

admission that he himself has initiated arbitration to determine whether he is authorized to take 

such action.  While the Trumbly Group Opposition now categorically asserts that Trumbly “has 

no doubt whatsoever of [his] authority”8 to sign the Application, that assertion is flatly 

contradicted by the origins of the arbitration cited by Petitioners.  Parties who are certain of their 

position do not seek arbitration to confirm that certainty.  To the contrary, arbitration is sought 

by uncertain parties seeking resolution of disputed facts and issues.9  In a similar fashion, the 

Trumbly Group Opposition’s attempt to analogize Trumbly’s request for declaratory ruling to 

obtaining a title report10 fails.  A title report merely summarizes the results of a factual inquiry.  

It does not initiate dispute resolution.  Indeed, as the Petition makes clear, the Trumbly 

                                                 
7 Id. at 2 (emphasis added). 

8 Id. at 4-5. 

9 Various definitions of arbitration confirm the obvious – arbitration entails the resolution of a 
dispute.  Arbitration is not employed to confirm certainty.  Black’s Law Dictionary, for example, 
defines arbitration as “a method of dispute resolution….” Black’s Law Dictionary 42-43 (3d 
pocket ed. 2006) (emphasis added).  Dictionary.com defines arbitration as “the hearing and 
determination of a dispute or the settling of differences between parties by a person or persons 
chosen or agreed to by them.”  Dictionary.com, 
http://dictionary.reference.com/browse/arbitration?s=t (last visited Apr. 11, 2013) (emphasis 
added). 

10 Trumbly Group Opposition at 4; Tweedy Declaration at ¶ 4. 
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arbitration is itself a dark cloud on the Trumbly Group’s “title,” and constitutes the opposite of 

title insurance.11 

Neither of the Oppositions cites to a single case where an application signatory expressed 

fundamental uncertainty over his authority to sign an application.  Instead, in all of the cases 

cited, including those relied upon in the OTA Opposition, a third party, not an application 

signatory himself, questioned the signatory’s authority.  Here, signatory Trumbly has questioned 

his own authority to sign the Application.  OTA’s reliance on ComScape Communications, Inc., 

24 FCC Rcd 8645 (WTB 2009), as “directly analogous to the instant situation,”12 is entirely 

misplaced.  In ComScape, a third party, not the signatory to the Application, questioned that 

signatory’s authority to sign.  Here, Trumbly is the source of the uncertainty.13 

Both Oppositions argue that Peace Broadcasting and Liberty Media cases on which 

Petitioners rely14 are distinguishable because they involved applications that lacked a signature.  

But there is no cognizable or material difference between an “applicant” that withholds a 

signature because of uncertainty over his authority to sign and an “applicant” who affixes an 

electronic signature but simultaneously concedes uncertainty over his authority to sign.15  The 

Trumbly Group cannot escape the damage it inflicted on its own position by filing for arbitration 

                                                 
11 See also the Gaw Declaration at ¶ 2 

12 OTA Opposition at 5-6. 

13 None of the other cases cited in the OTA Opposition involved a signatory’s admission to the 
Commission that he/she was uncertain of his/her authority to sell the facilities in question. 

14 Petition at 5-7. 

15  The OTA Opposition notes that Trumbly had previously signed several applications for the 
Station.  The fact that Trumbly signed applications that predate his arbitration filing changes 
nothing here.  There was no showing with respect to past applications that an underlying 
majority vote approving a particular application was lacking, nor had Trumbly questioned his 
own signing authority in connection with those other applications, as he has here. 
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for the express purpose of establishing whether the station could be sold without approval from 

any of the three Kapurs.  While Petitioners urge the Commission to dismiss the Application as 

fatally premature, the Trumbly Group’s best hope is that the FCC takes a secondary remedial 

pathway Petitioners have suggested, and put the Application “on ice” to give Trumbly an 

opportunity to resolve the dispute he initiated.16  

II. CONCLUSION 

In sum, the Application is deficient and cannot be processed at this time.  Trumbly has 

conceded uncertainty over his own authority to sign the Application.  Accordingly, for all the 

reasons set forth herein and in the Petition, the FCC should dismiss, deny, or, in the alternative, 

hold the Application in abeyance. 

Respectfully submitted, 
 
RAVI KAPUR, NALINI KAPUR, 
   AND RISHI KAPUR 
 
 
By:        

Dennis P. Corbett 
Laura M. Berman 
 
Lerman Senter PLLC 
2000 K Street, NW 
Suite 600 
Washington, DC  20006 
Tel. (202) 429-8970 
 

April 11, 2013     Their Attorneys

                                                 
16 The OTA Opposition comes with poor grace.  The APA’s provisions reflect that OTA took the 
risk of entering the APA despite its awareness of Petitioners’ position that the Trumbly Group 
could not deliver a majority vote.  Furthermore, OTA offers nothing to refute the fact that it 
seeks here to supplant a vital, vibrant media voice that reaches and serves multiple underserved 
ethnic communities in the San Francisco Bay area with its transparent plan to liquidate these 
assets at the expense of the public interest benefits currently provided. 



DECLARATION OF RANDOLPH GAW 

I, Randolph Gaw, hereby declare, under penalty of perjury, that the following is true and 
correct: 

1. I am an attorney at law licensed to appear before all the courts of the state of 
California, the California Northern and Central Federal District Courts and the Ninth Circuit 
Court of Appeals.  I am the lead attorney for Ravi Kapur, Nalini Kapur and Rishi Kapur 
(collectively, “the Kapurs”) in Kapur, et al. v. Trumbly, et al., No. 113-CV-241947 (Santa Clara 
County Sup. Ct.), Kapur, et al. v. Donaldson, et al., No. 113-CV-240647 (Santa Clara County 
Sup. Ct.) and Trumbly, et al. v. Kapur, et al., No. 74 140 00012 13 S1M (American Arbitration 
Association) (the “Litigation”).  I hold a Juris Doctorate from Stanford Law School and have 
been practicing business litigation for nearly eleven years, most recently with the law firm of 
O’Melveny & Myers LLP.  I have been counsel of record for the prevailing parties in litigation 
and appellate matters totaling more than $4 billion.  I have personal knowledge of the matters 
stated herein except as otherwise stated and, if called as a witness, I could and would testify 
competently thereto.  I submit this declaration in support of Ravi Kapur, Nalini Kapur and Rishi 
Kapur’s Petition to Dismiss, Deny, Or, In The Alternative, Hold Petition In Abeyance filed on 
March 18, 2013 with the Federal Communications Commission. 

2. In all my years of practice, I have never heard of anyone using a petition for 
arbitration as something akin to a “title report” or “title insurance.”  Just as with a lawsuit, a 
petition for arbitration is filed by a party when it wants an adjudication of its rights under a 
contract or as imposed by law in order to resolve a dispute with another party.  In particular, a 
party requests declaratory relief because it wants to resolve uncertainty about its rights before it 
acts, lest it later be accused of breaching a contract or engaging in tortious behavior. 

3. Facts established in the Litigation include those outlined in paragraphs 4-15 
below. 

4. On October 26, 2012, the Kapurs attended a meeting of the entire membership of 
KAXT, LLC (“KAXT”) to discuss the potential sale of Station KAXT-CD to a third party.  None 
of the Kapurs voted then or at any later time to approve a sale of KAXT to any third party. 

5. Prior to that October 26, 2012, meeting, Ravi Kapur had made a photocopy of the 
original KAXT Operating Agreement maintained at KAXT’s principal place of business.  In 
reviewing the Operating Agreement, the Kapurs found that Brad Donaldson, a purported 
Member of KAXT, had never, in fact, executed the Operating Agreement.  Ravi Kapur went 
back and reviewed the entire binder where the original Operating Agreement was maintained and 
could not find any evidence that Mr. Donaldson had signed the Operating Agreement at all or in 
counterparts. 

6. Mr. Donaldson’s failure to execute the Operating Agreement meant that he was 
never a Member of KAXT.  And recently, the Kapurs obtained KAXT tax returns which do not 
list Mr. Donaldson as a Member of KAXT, confirming their suspicions. 
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7. Also prior to that October 26, 2012, meeting, the Kapurs had requested and 
received from KAXT principal Warren Trumbly a complete copy of KAXT’s books and records, 
which included the books and records for KAXT’s predecessor entity dating back to the year 
2000.  A forensic accountant reviewed the KAXT books and records and found no evidence that 
Jeremy Noonan and Robyn Noonan, purported Members of KAXT and the son-in-law and 
daughter respectively of Mr. Trumbly, had ever made any capital contributions, issued any loans 
or provided any funds to KAXT or its predecessor entity.  Instead, the books and records only 
showed distributions being made to the Noonans, not contributions from them. 

8. The KAXT Operating Agreement was executed on May 15, 2009, and its terms 
called for Members to start making their required capital contributions by June 15, 2009.  The 
Operating Agreement states that a Member’s “entire Membership Interest shall terminate” if no 
capital contributions are made by June 15, 2009.  Mr. and Mrs. Noonan were supposed to each 
make capital contributions of $75,000 to KAXT or its predecessor entity. 

9. Under the terms of the KAXT Operating Agreement, if any Member of KAXT 
fails to perfect his/her Membership Interest, that interest is distributed to the other Members on a 
pro rata basis.  Accordingly, previously unbeknownst to the Kapurs, they actually had more than 
a collective 70% Membership Interest in KAXT on or around June 15, 2009, as opposed to the 
43% aggregate Membership Interest they thought they had. 

10. The Kapurs eventually filed the Kapur v. Donaldson action seeking a declaration 
confirming their adjusted Membership Interests in the wake of their discovery and an accounting 
to adjust the capital accounts of KAXT retroactive to June 15, 2009.  This pending litigation 
encompasses a number of other disputed actions relating to the parties’ relative Membership 
Interests. 

11. Before bringing that lawsuit, however, the Kapurs confronted the KAXT 
Membership on October 26, 2012, with their findings.  In particular, the Kapurs requested that 
Mr. Trumbly produce the original KAXT Operating Agreement located in an office a few feet 
away from the meeting to definitively settle the issue of whether Mr. Donaldson had executed 
the Operating Agreement.  Mr. Trumbly refused to do so. 

12. With Mr. Trumbly, Mr. Noonan and Mrs. Noonan failing to give satisfactory 
answers to their questions, the Kapurs voted on the basis of their adjusted Membership Interests 
to elect Nalini Kapur as the new President of KAXT.  As their adjusted Membership Interests 
dated back to well before the record date of the October 26, 2012, meeting, this vote was lawful 
and valid. 

13. On or around November 19, 2012, Mr. Trumbly circulated a ballot calling for a 
vote on whether Ms. Kapur should be replaced as a manager of KAXT by Mr. Noonan.  The 
Kapurs voted against this proposal and, given the collective percentage of their adjusted 
Membership Interests, this proposal accordingly failed. 

14. This proposal also failed because Ms. Kapur may be removed as a manager only 
by a unanimous vote to amend the KAXT Operating Agreement.  The KAXT Operating 
Agreement specifically names Ms. Kapur as a manager and the only requirement it imposed for a 
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manager retaining their position is that they remain a Member ofKAXT. Accordingly, the 
KAXT Operating Agreement invoked California Corporations Code section 17005(b) to bypass 
the standard provisions of Corporations Code section 17 152 regarding the appointment and 
removal of managers of an LLC. 

15. On January 3, 2013, Mr. Trumbly filed for arbitration against the Kapurs seeking 
a declaration that a proposed sale ofKAXT to OTA was lawful and valid. In filing for 
arbitration, Mr. Trumbly admitted his uncertainty over the proposed sale. The Kapurs are 
confident that the proposed sale is invalid given the extent of their aggregate adj usted 
Membership Interests. 

16. I am extremely confident that the Kapurs will prevail in arbitration. In addition to 
the fact that the arbitration will establish that they collectively possessed a majority of the 
Membership Interests at the time and did not vote to approve the sale, the proposed sale is 
invalid both because inadequate notice had been given prior to the purported vote approving that 
sale and because the sale would accomplish a dissolution ofKAXT, which can only happen by 
unanimous vote pursuant to the KAXT Operating Agreement. 

17. In addition to filing the Kapur v. Donaldson action, the Kapurs also subsequently 
filed the Kapur v. Trumbly action in response to retaliatory actions taken against them by Mr. 
Trumbly. The Kapurs have filed ex parte applications on four occasions between the two actions 
since they were filed. Each time, the courts ordered relief for them, thereby validating the merits 
of their applications. Mr. Trumbly has himself filed for an ex parte application in the Kapur v. 
Donaldson action but was denied any reliefby the court. 

18. The Kapur v. Donaldson and the Kapur v. Trumbfy actions were not fi led for 
purposes of delay. The Kapurs initiated them to resolve issues created by Mr. Trumbly and 
certain other Members of KAXT. Mr. Tweedy may believe the lawsuits achieved nothing for 
Mr. Trumbl y. I believe they have already been of great benefit for the Kapurs. 

Executed April _I _I , 2013 
Randolph Gaw 



DECLARATION OF RAVI KAPUR

I, Ravi Kapur, under penalty of perjury, hereby declare that I have reviewed the 

foregoing Consolidated Reply to Oppositions, and certify that the facts set forth therein, except 

those of which public notice may be taken, are true and correct.

______________________________________

Ravi Kapur

Executed:  April 11, 2013



CERTIFICATE OF SERVICE 

I, Sharon A. Krantzman, certify that on this 11th day of April, 2013, I served copies of the 
foregoing Consolidated Reply to Oppositions by causing them to be delivered by first class, 
postage prepaid U.S. mail to the following: 

George R. Borsari, Jr. 
Borsari & Paxson 
5335 Wisconsin A venue, NW 
Suite 440 
Washington, DC 20015 

F. Thomas Moran 
Timothy J. Cooney 
Wilkinson Barker Knauer LLP 
2300 N Street, NW 
Suite 700 
Washington, DC 20037 


