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RE:  Marc Elias’s July 1 Letter 
 
Dear Station Manager, 

I write on behalf of my client, the NRA Political Victory Fund (the “NRA”), to respond to 
a letter sent to you earlier today by Marc E. Elias, General Counsel to Hillary for America, asking 
you to cease airing an advertisement opposing Secretary Clinton’s presidential campaign that you 
are broadcasting under a contract with the NRA. Though Mr. Elias’s letter is cryptic, he appears 
to give two grounds for this attempt to silence political speech: (1) that the advertisement in 
question was “filmed . . . in a national cemetery” in “clear violation of U.S. Department of Veterans 
Affairs policy,” and (2) that the positions stated in the advertisement are “false and misleading.” 
Both grounds are meritless. 

Mr. Elias’s claim that the advertisement in question was filmed in violation of Veterans 
Affairs’ policy fails for the simple reason that the advertisement was not filmed in a national 
cemetery. Indeed, this is obvious on the face of the advertisement. The bulk of the advertisement 
is comprised of shots of retired U.S. Marine Mark Geist walking along the fence outside the 
cemetery. Two images show Mr. Geist walking inside the cemetery (where, as a private citizen, he 
obviously has a right to be), but they are quite obviously shot from a distance, outside the 
cemetery’s perimeter (indeed, in one of them the cemetery wall can be seen in the foreground). 
The only permit required by law for the filming of these scenes was the permit that was obtained 
to film on the public street outside the cemetery (a partially redacted copy of which is enclosed). 
The remainder of the images of the cemetery are comprised of stock footage which was included 
in the advertisement under license.  

In short: none of the advertisement was “filmed . . . in a national cemetery.” Accordingly, 
even if such filming would violate Department of Veterans Affairs policy, no such violation 
occurred here.  

Mr. Elias’s suggestion that the advertisement is “false and misleading” is also devoid of 
merit. To begin, because Secretary Clinton is the very epitome of a public figure, any action by 
her campaign to hold either the NRA Fund or any broadcaster of the advertisement legally liable 
would have to make the onerous showing that the advertisement not only is false but was published 
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with “actual malice” as that term is defined in New York Times Co. v. Sullivan, 376 U.S. 254 
(1964), and its progeny. But even setting that constitutional obstacle aside, the suggestion that the 
advertisement is false and misleading fails at the threshold because the advertisement simply 
contains no false statements of fact. Indeed, the advertisement contains few factual assertions of 
any kind. See RESTATEMENT (SECOND) OF TORTS § 566–67 (1981) (defamation claim generally lies 
only for factual statements). In the 30-second ad, the only facts fairly asserted are that Mr. Geist 
served in Benghazi (true) and that some of the friends he served with there died in the line of duty 
(also true). He also states his opinion that Secretary Clinton should not be president. None of these 
statements is remotely actionable under any legal theory. See id. 

There is thus no basis in law for Mr. Elias’s demand that you cease airing the advertisement. 
There would clearly be legal liability should you submit to his demand, however, since you are 
legally obligated by your contracts with us to continue airing the advertisement. “[A]nything short 
of full performance” of those contracts “is a breach, even if the party who does not fully perform 
was not at fault and even if the defect in his performance was not substantial.” RESTATEMENT 
(SECOND) OF CONTRACTS § 235 (1981). In the case of breach, money damages would likely be 
available, see id. § 245–46, potentially including damages for the loss in value to the NRA caused 
by failure to run the contracted advertisements, plus any other loss, including incidental or 
consequential loss, caused by the breach, see id. § 347. In addition, money damages could include 
expenditures made by the NRA in preparation for performance, such as the production costs of the 
advertisements. See id. at § 349. Further still, should the breach be found tortious, punitive 
damages might be recoverable. See id. at § 355. Finally, the NRA might be entitled to restitution 
for all benefits that it has conferred in exchange for the airing of its advertisements. See id. at § 
373. 

In other words, you would face no potential liability for continuing to air the advertisement 
but significant liability for breaching your contract to air it. Please ignore Mr. Elias’s baseless 
attempt to bully Secretary Clinton’s political opposition into silence. 

Sincerely, 

 

 

David H. Thompson 

Cc: Marc E. Elias, General Counsel, Hillary for America 
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