
 

1 

 SANDLER REIFF 
1025 Vermont Ave NW, Suite 300 

Washington, DC 20005 
www.sandlerreiff.com 

T: 202-479-1111 
F: 202-479-1115 

 
 

SANDLER REIFF LAMB 
ROSENSTEIN & BIRKENSTOCK, P.C. 

 

 

To: Station Managers 
 
From: James C. Lamb  
 
Re: Greitens’ false radio ad is not entitled to FCC protections because it is not a “use” 
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 I am writing on behalf of Koster for Governor to notify you that Greitens for Governor is 
running a false radio advertisement on your station that is not entitled to FCC protections 
because it does not qualify as a “use” of your station by Eric Greitens.  Because the ad is 
demonstrably false, I request that you stop running the Greitens ad immediately to fulfill your 
obligation to protect the public from false, deceptive and misleading advertising. 
 

1. The radio ad does not qualify for FCC protection because it is not a “use” by Eric 
Greitens 

 
A term “use” is defined as any “positive appearance of a candidate whose voice or 

likeness is either identified or is readily identifiable.”1  FCC licensees are only required to 
run candidate ads without correction if the ad qualifies as a candidate use.2 

 
There is no positive appearance by Greitens - his voice is not in the ad.  Therefore, your 

station is not required to run the false advertisement; not protected against liability; and, is 
not required to provide the lowest unit charge to the Greitens campaign for this ad. 

 
2. The statement that “Hillary Clinton just gave [Koster] $500,000 more” is false. 

 
The Greitens’ radio ad falsely states that “Hillary just gave [Chris Koster] $500,000 

more.”  In fact, Hillary Clinton gave nothing to Chris Koster.  Neither Hillary Clinton 
personally nor her campaign committee, Hillary for America, have made any contributions to 
Chris Koster’s campaign Koster for Missouri. 

 
3. The FCC imposes a duty on your station “to protect the public from false, 

misleading or deceptive advertising” 
 

For more than 50 years, the FCC has imposed a duty on stations “to protect the public 
from false, misleading or deceptive advertising.3  To ensure that this obligation is met, your 

                                                
1 47 CFR § 73.1941(b); Codification of the Commission’s Political Programming Policies, 9 FCC Rcd. 651 (1994). 
2 47 CFR § 73.1941(a). 
3 Licensee Responsibility With Respect to the Broadcast of False, Misleading or Deceptive Advertising,  F.C.C. 2d 
623 (1961). 
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station must take ‘reasonable steps” to satisfy itself” as to the reliability and reputation of 
every prospective advertiser.”4   

 
Failure to prevent the airing of “false and misleading advertising” may be “probative of 

an underlying abdication of licensee responsibility” that can be cause for the loss of a 
station’s license.5 

 
4. Your station should fulfill its duty to protect the public by refusing to run Greitens’ 

unprotected false advertisement 
 

The Greitens radio advertisement contains demonstrably false statements that mislead the 
public.  Hillary Clinton did not give Koster for Governor $500,000.  The Greitens ad is not 
entitled to FCC protection for making false statements because it is not a “use” – there is no 
positive appearance by Greitens in the ad.  Your station should exercise its obligation to 
protect the public by not running Greitens’ false, misleading, and deceptive advertisement. 

 
 
Thank you for your immediate attention to this important matter.  

 

                                                
4 In re Complaint by Consumers Association of District of Columbia,  32 F.C.C. 2d 400, 405 (1971). 
5 Cosmopolitan Braod. Corp. v. FCC, 581 F2d 917, 927 (D.C. Cir. 1978). 


