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safe harbor for indecent programming established by the FCC) or obscene by the FCC or any 

court or other regulatory body with authority over the Licensee or the Station.  If Programmer 

does not adhere to the foregoing requirements, Licensee may suspend or cancel any specific 

program not in compliance. 

 

2.2 Political Broadcasts.  Programmer shall maintain and deliver to Licensee all 

records and information required by the FCC to be placed in the public inspection file of the 

Stations pertaining to the broadcast of political programming and advertisements and to the 

broadcast of sponsored programming addressing political issues or controversial subjects of 

public importance, in accordance with the provisions of Sections 73.1943 and 73.3526 of the 

FCC’s rules.  Programmer shall consult and cooperate with Licensee and adhere to all applicable 

statutes and the Communications Laws with respect to the carriage of political advertisements 

and programming (including, without limitation, the rights of candidates and, as appropriate, 

others to “equal opportunities”) and the charges permitted therefor.  Programmer shall promptly 

provide to Licensee such documentation relating to such programming as Licensee is required to 

maintain in its public inspection file or as Licensee shall reasonably request. 

 

2.3 Handling of Communications.  Programmer and Licensee shall cooperate in 

promptly responding to all mail, email or telephone calls directed to the Station in connection 

with the Programming provided by Programmer or any other matter relevant to its 

responsibilities hereunder.  Programmer shall provide copies of all such correspondence to 

Licensee, and Licensee shall provide copies of all such correspondence to Programmer.  

Promptly upon receipt, Programmer shall advise Licensee, and Licensee shall advise 

Programmer, of any public or FCC complaint or inquiry known to Programmer or Licensee, as 

applicable, concerning such Programming, and each shall provide the other with copies of any 

letters from the public, including complaints concerning such Programming.  Upon Licensee’s 

request, Programmer shall broadcast material responsive to such complaints and inquiries.  

Notwithstanding the foregoing, Licensee shall handle all matters or inquiries relating to FCC 

complaints and any other matters required to be handled by Licensee under the Communications 

Laws. 

 

2.4 Preemption.  Licensee may, from time to time, preempt portions of the 

Programming to broadcast emergency information or programs it deems would better serve the 

public interest and may refuse to broadcast any program or announcement of Programmer should 

Licensee deem such program or announcement to be contrary to the public interest as set forth in 

Section 2.1.  Programmer shall be notified at least one week in advance of any preemption of any 

of the Programming for the purpose of broadcasting programs Licensee deems necessary to serve 

the public interest unless such advance notice is impossible or impractical, in which case 

Licensee shall notify Programmer promptly upon making such determination.  Licensee 

represents and covenants that preemption shall occur only to the extent that Licensee deems 

preemption necessary to carry out its obligations as an FCC licensee and expressly agrees that its 

right of preemption shall not be exercised in an arbitrary manner or for the commercial 

advantage of Licensee or others.  In the event that Licensee preempts more than thirty (30) hours 

of Programming and announcements over any consecutive thirty (30) day period at the Station, 

then Programmer shall be entitled at its sole option to terminate this Agreement without further 

obligation to Licensee. 
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2.5 Rights in Programs.  All right, title, and interest in and to the Programming, and 

the right to authorize the use of the Programming in any manner and in any media whatsoever, 

shall be and remain vested at all time solely in Programmer. 

 

2.6 Payola and Plugola.  Programmer agrees that it will take steps reasonably 

designed to assure that neither it nor its employees or agents will accept any gift, gratuity, or 

other consideration, directly or indirectly, from any person or company for the playing of music, 

the presentation of any programming, or the broadcast of any commercial announcement over 

the Station without reporting the same to the management of Licensee and without such 

broadcast being announced as sponsored.   

 

2.7 Advertising and Programming.  Programmer shall be solely responsible for any 

expenses and liabilities incurred by it in connection with the broadcast of Programming and 

advertising on the Station on or after the Effective Date.  Licensee shall be solely responsible for 

any expenses and liabilities incurred by it in connection with the broadcast of Programming and 

advertising prior to the Effective Date.  Programmer shall be entitled to all revenue from the sale 

of advertising or program time in connection with the broadcast of Programming or advertising 

on or after the Effective Date.  Except as otherwise agreed by the parties, Programmer does not 

assume any obligation of Licensee under any contract or advertising arrangement entered into by 

the Licensee on or after the Effective Date that interferes in any way with Programmer’s 

Programming. 

 

2.8 Compliance with Laws.  At all times during the term of this Agreement, 

Programmer and Licensee shall comply in all material respects with all applicable federal, state, 

and local laws, rules, and regulations. 

 

2.9 Certifications.  Licensee certifies that Licensee maintains ultimate control over 

the Station, including, specifically, control over the Station’s finances, personnel, and 

programming; and Programmer certifies that this Agreement complies with the provisions of 

Sections 73.3555 of the FCC’s rules. 

 

2.10 Station Call Letters and Promotion.  Licensee hereby grants Programmer the right 

to use the call letters of the Station during the Term of this Agreement.  Licensee represents and 

warrants that Programmer’s use of the Station’s call letters will not violate or infringe the 

intellectual property rights of any third party. 

 

ARTICLE III 

RESPONSIBILITY FOR EMPLOYEES AND EXPENSES 

 

3.1 Programmer’s Employees. 

 

(a) Programmer shall employ and be responsible for the payment of salaries, 

taxes, insurance, and all other costs related to all personnel used in the production of the 

Programming, including those employees offered employment as of the Effective Date (the 

“Programmer’s Employees”). 

 

(b) Programmer will not incur any liability on account of Licensee’s 

Employees. 
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3.2 Programmer’s Expenses.  Programmer shall pay for all costs associated with the 

production, development, promotion, and delivery of the Programming, including, but not 

limited to, (i) all ASCAP, BMI, SESAC, RMLC, and other copyright fees associated with 

delivery of the Programming, (ii) any expenses incurred in connection with its sale of advertising 

time hereunder (including, without limitation, sales commissions) in connection with the 

Programming, and (iii) the salaries, taxes, insurance, and related costs for all personnel used in 

the production of the Programming and all sales personnel (including salespeople, traffic 

personnel, and programming staff). 

 

3.3 Payment; Operating Expenses.  Programmer shall pay to Licensee a monthly fee 

of $1,000, payable in arrears within thirty (30) days after the end of each month of the Term, and 

prorated for any partial month during the Term.  Licensee shall be responsible for the payment 

when due of all fees and expenses directly relating to the Station’s operations as set forth on 

Schedule 3.3.  Programmer will reimburse Licensee on a monthly basis for such fees and 

expenses. 

 

ARTICLE IV 

ASSIGNMENT OF CERTAIN AGREEMENTS AND RIGHTS 

 

4.1 Assignment.  On the Effective Date, Licensee shall assign to Programmer all 

existing and effective contracts for the sale of time on the Station (the “Time Sales Agreements”) 

that Licensee has as of that date, if any, together with any additional contracts mutually agreed 

upon (“Contracts”).  Programmer shall, on and as of the Effective Date, assume and become 

fully liable and responsible for liabilities and obligations of Licensee arising under (a) the 

Contracts and (b) Time Sales Agreements pertaining to programming broadcast after the 

Effective Date.  Licensee has provided Programmer with true and complete copies, including 

amendments, of the Contracts.  To the extent that transfer or assignment hereunder by Licensee 

to Programmer of any Contract is not permitted or is not permitted without the consent of 

another person, this Agreement shall not be deemed to constitute an undertaking to assign the 

same if such consent is not given or if such an undertaking otherwise would constitute a breach 

thereof or cause a loss of benefits thereunder.  Licensee shall use its commercially reasonable 

efforts to obtain any and all such third party consents under all Contracts; provided, however, 

that Licensee shall not be required to pay or incur any cost or expense to obtain any third party 

consent that Licensee is not otherwise required to pay or incur in accordance with the terms of 

the applicable Contract or this Agreement.  If Licensee is unable to obtain any consent necessary 

to permit the valid assignment of a Contract, Licensee shall act as Programmer’s agent in 

connection with such Contract, and the parties shall cooperate to cause Programmer to receive 

the benefit of the Contract in exchange for performance by Programmer of Licensee’s 

obligations under such Contract (including but not limited to the payment to Licensee of all 

amounts due under the Contract on or after the Effective Date for services provided by 

Licensee). 

 

ARTICLE V 

OPERATION OF STATIONS 

 

5.1 Retention of Authority.  Notwithstanding any provision of this Agreement to the 

contrary, Licensee shall retain full authority and power with respect to the operation of the 
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Station during the Term and may take any and all steps necessary to faithfully and continuously 

do so throughout the Term.  The parties agree and acknowledge that Licensee’s continued 

control of the Station is an essential element of the continuing validity and legality of this 

Agreement.  Licensee shall retain full authority and control over the policies, programming, and 

operations of the Station, including, without limitation, the decision whether to preempt 

programming in accordance with Section 2.4 hereof.  Licensee shall have full responsibility to 

effectuate compliance with the Communications Laws.  Licensee shall be responsible for 

maintaining the Station’s public inspection file and Programmer shall reasonably cooperate with 

Licensee to provide information, records, and data reasonably requested by Licensee for such 

purpose. 

 

 ARTICLE VI 

INDEMNIFICATION 

 

6.1 By Programmer.  To the extent permitted by law, Programmer shall indemnify 

and hold Licensee harmless from and against any and all claims, losses, costs, liabilities, 

damages and expenses of every kind, nature and description arising out of or resulting from (i) 

Programmer’s Programming broadcast on the Station pursuant to this Agreement or (ii) any 

material default by Programmer of its representations, warranties or obligations hereunder.  Such 

indemnification shall survive termination of this Agreement.  

 

6.2 By Licensee.  To the extent permitted by law, Licensee shall indemnify and hold 

Programmer harmless from and against any and all claims, losses, costs, liabilities, damages and 

expenses of every kind, nature and description arising out of or resulting from (i) the operation of 

the Station prior to the Effective Date, (ii) all contracts and agreements relating to the Station 

other than the Contracts and Time Sales Agreements pertaining to programming broadcast after 

the Effective Date, (iii) Licensee’s programming broadcast on the Station pursuant to this 

Agreement or (iv) any material default by Licensee of its representations, warranties or 

obligations hereunder. Such indemnification shall survive termination of this agreement.  

 

ARTICLE VII 

WARRANTIES AND COVENANTS OF THE LICENSEE 

 

7.1 Licensee’s Representations, Warranties and Covenants.  Licensee represents, 

warrants and covenants to Programmer that: 

 

a. Qualification.  Licensee is legally qualified, empowered and able 

to enter into and carry out this Agreement, and this Agreement constitutes the valid and binding 

obligation of Licensee. 

 

b. Authorizations.  Licensee now holds all permits and authorizations 

necessary for the operation of the Station including all FCC permits and authorizations.  

Licensee shall use reasonable commercial efforts to maintain such permits and authorizations 

throughout the Term.   

 

c. No Violation.  Licensee is not in material violation of any statute, 

ordinance, rule, regulation, order or decree of any federal, state, local or foreign governmental 

agency, court or authority having jurisdiction over it or over any part of its operations or assets, 
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which material default or violation would have an adverse effect on the business or operation of 

the Station or its assets or on Licensee’s ability to perform its obligations under this Agreement. 

 

d. Compliance.  Licensee shall be responsible for the Station’s 

compliance with all applicable provisions of the Communications Laws and all other applicable 

laws. 

e. Exclusivity. During the Term of this Agreement, Licensee will 

not, and will cause its members and affiliates and representatives to not, directly or indirectly, 

solicit, accept or negotiate any competing offers for the purchase of the Station or provide any 

confidential information regarding the Station to any third party. 
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ARTICLE VIII 

WARRANTIES AND COVENANTS OF PROGRAMMER 

 

8.1 Programmer’s Representations, Warranties and Covenants.  Programmer 

represents, warrants and covenants to Licensee that: 

 

a. Qualification.  Programmer is legally qualified, empowered and 

able to enter into and carry out this Agreement, and this Agreement constitutes the valid and 

binding obligations of Programmer. 

 

b. Compliance.  All of the Programming Programmer broadcasts on 

the Station shall be in accordance with the Communications Laws and the reasonable standards 

established by Licensee.  Programmer shall cooperate with Licensee so that Licensee may fulfill 

its FCC obligations by including, within the Programming, programs or program segments 

addressing local needs and interests of the Station’s community of license and providing 

Licensee with a list of such programming, the date broadcast, and the local needs addressed in a 

form suitable for inclusion in Licensee’s quarterly issues-programs list. 

 

c. Station Identification.  Programmer shall cooperate with Licensee 

to ensure that all required station identification announcements are broadcast as required by the 

Communications Laws. 

 

d. Nondiscrimination Policy.  Programmer shall not discriminate in 

advertising contracts on the basis of race or ethnicity.  Any provision in any order or agreement 

for advertising on the Station that purports to discriminate on the basis of race or ethnicity, even 

if handwritten, typed, or otherwise made a part of a particular contract, shall be deemed rejected 

and void.  Programmer shall include on advertising contracts and/or written agreements for the 

sale of advertising on the Station a clause stating that it does not discriminate on the basis of race 

or ethnicity. 

 

e. Correspondence.  Programmer shall promptly forward to Licensee 

any mail which it may receive from any agency of government or any correspondence from 

members of the public or other information it may receive relating to the Station or to any of the 

Programming broadcast on the Station. 

 

f. No Violation.  Programmer, to its knowledge, is not in material 

violation of any statute, ordinance, rule, regulation, order or decree of any federal, state, local or 

foreign governmental agency, court or authority having jurisdiction over it or over any part of its 

operations or assets, which material default or violation would have an adverse effect on the 

business or operation of the Station or its assets or on Programmer’s ability to perform its 

obligations under this Agreement. 
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ARTICLE IX 

RIGHT TO USE PROGRAMS 

 

9.1 Right to Use Programs.  The right to use Programmer’s programs and to authorize 

their use in any manner and in any media whatsoever shall be, and will remain, vested in 

Programmer. 

 

ARTICLE X 

TERMINATION 

 

10.1 Grounds.  In addition to any other remedies available at law or equity, this 

Agreement may be terminated as set forth below by either Licensee or Programmer by written 

notice to the other, upon the occurrence of any of the following: 

 

a. This Agreement is declared invalid or illegal in whole or material part by 

an order or decree of the FCC or any other administrative agency or court of competent 

jurisdiction and such order or decree has become final and no longer subject to further 

administrative or judicial review; 

 

b. The other party is in material breach of its obligations hereunder and has 

failed to cure such breach within thirty (30) days of written notice from the non-breaching party; 

or 

 

c. There has been a change in the Communications Laws that would cause 

this Agreement or any provision thereof to be in violation thereof and such change is not the 

subject of an appeal or further administrative review. 

 

10.2 Automatic Termination.  This Agreement shall automatically terminate upon the 

earlier occurrence of any one of the following: 

 

a. The mutual written consent of both parties; 

 

b.  Upon consummation of Licensee’s sale of the Station to Programmer (the 

“Station Sale”); 

 

10.3 Termination by Programmer.  This Agreement may be terminated by Programmer 

for any reason, upon sixty (60) days’ advance written notice. 

 

10.4 Termination for Failure to Consummate Station Sale.  This Agreement may be 

terminated upon written notice by: 

 

a. Programmer in the event that the Station Sale has not been consummated by 

the date that is six (6) months after the Effective Date; or 

b. Programmer or Licensee in the event that the Station Sale has not been 

consummated by the date that is twelve (12) months after the Effective Date. 
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10.5 Certain Matters Upon Termination.  Upon any termination of this Agreement, 

Licensee shall have no further obligation to provide to Programmer any broadcast time.   

 

10.6 No Release of Liability Through Termination.  No termination pursuant to Article 

X shall relieve any party of liability it would otherwise have for breach of this Agreement. 

 

ARTICLE XI 

MISCELLANEOUS 

 

11.1 Notices.  All necessary notices, demands and requests permitted or required under 

this Agreement shall be in writing and shall be deemed effectively given or delivered upon 

personal delivery or the next business day after delivery to a nationally recognized courier 

service which guarantees overnight delivery, and, in the case of courier delivery, addressed as 

follows (or at such other address for a party as shall be specified by like notice): 

 

If to Programmer: 

 

Claire Yenicay  

Chris Kitchen 

Townsquare Media Duluth, LLC 

1 Manhattanville Road, Suite 202 

Purchase, NY 10577 

claire@townsquaremedia.com 

chris.kitchen@townsquaremedia.com 

 

With a copy to: 

 

Howard M. Liberman 

Wilkinson Barker Knauer, LLP 

1800 M Street, NW 

Suite 800N 

Washington, DC  20036 

Email:  HLiberman@WBKLaw.com 

  

and 

 

If to Licensee: 

 

Mr. Daniel Hatfield 

Twin Ports Radio, LLC 

806 E. 4th Street 

Duluth, MN  55805 

Email:   

 

With a copy to: 
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11.2 Construction.  This Agreement shall be construed in accordance with the internal 

laws of the State of Minnesota. 

 

11.3 Headings.  The headings contained in this Agreement are included for 

convenience only and no such heading shall in any way alter the meaning of any provision. 

 

11.4 Counterpart Signature.  This Agreement may be signed in one or more 

counterparts, each of which shall be deemed a duplicate original, binding on the parties hereto 

notwithstanding that the parties are not signatory to the original or the same counterpart.  This 

Agreement shall be legally binding and effective upon delivery of facsimile or email scanned 

signatures. 

 

11.5 Entire Agreement; Amendments.  This Agreement supersedes any prior 

agreements between the parties, and contains all of the terms agreed upon with respect to the 

subject matter hereof.  This Agreement may not be altered or amended except by an instrument 

in writing signed by the party against whom enforcement of any such change is sought. 

 

11.6 No Partnership or Joint Venture Created.  Nothing in this Agreement shall be 

construed to make Licensee and Programmer partners or joint venturers or to afford any rights to 

any third party other than as expressly provided herein. 

 

11.7 Assignment.  Neither Programmer nor Licensee may assign this Agreement 

without the prior approval of the other party, provided that Programmer may freely assign this 

Agreement without Licensee’s approval to any corporation, partnership, or other entity which is 

controlled by or under common control with Programmer.   

 

Remainder of this page left intentionally blank 

  





 

 

SCHEDULE 2.1 

 

 Programming Policy 

 

Programmer and Licensee shall cooperate with each other in the broadcasting of 

programming of the highest possible standard of excellence.  Without limiting the generality of 

the foregoing, the parties will observe the following policies in the preparation, writing, and 

production of their own (non-syndicated or network) programs: 

 

(a) EAS Tests. During all hours when Programming is being broadcast over 

the Station, at the location from which the Programming is being originated, a receiver shall be 

maintained capable of receiving test messages and alerts over the Emergency Alert System, 

which EAS receiver Licensee shall cause to be operated in automatic mode or be continuously 

monitored or otherwise operated so as to assure compliance with FCC EAS rules.  Such 

equipment shall be in compliance with the FCC’s rules concerning EAS equipment.  If an EAS 

test or alert is received during the hours when Programmer is delivering its Programming for 

broadcast over the Station, Programmer shall cause the appropriate EAS test or alert message to 

be transmitted over the Station and shall, in the event of an actual activation of the Emergency 

Alert System, cause all steps that the Station is required to take in such an event to be taken. 

Programmer shall be responsible for assuring that the receipt and broadcast of all EAS tests and 

alerts are properly recorded in the Station’s logs. 

 

(b) No Plugola or Payola.  The mention of any business activity or plug for 

any commercial, professional, or other related endeavor, except where contained in an actual 

commercial message of a sponsor, is prohibited. 

 

(c) No Lotteries.  Announcements giving any information about lotteries or 

games prohibited by federal or state law or regulations are prohibited. 

 

(d) No Illegal Gambling.  References to any form of illegal gambling are 

prohibited. 

 

(e) Election Procedures.  At least sixty (60) days before the start of any 

lowest-unit-charge period for any primary or primary run-off or general or special election, 

Programmer will establish the rates it will charge for time to be sold to candidates for public 

office or to any other party entitled to the lowest unit charge to make certain the rates charged are 

in conformance with applicable law.   

 

(f) Required Announcements.  Programmer shall include in the Programming 

(i) an announcement at the beginning of each hour to identify the Station, (ii) an announcement 

at the beginning of each broadcast day or appropriate broadcast period to indicate that program 

time has been obtained by Programmer, and (iii) any other announcement that may be required 

by law or regulation. 

 

(g) No Illegal Announcements.  No announcement, broadcasts or promotions 

prohibited by federal, state or local law or regulation shall be made over the Station.  This 

prohibition specifically includes, but is not limited to, any and all unlawful programming or other 

broadcast material concerning marijuana, tobacco and alcohol related products.  The airing of 



 

 

any broadcast material concerning contests, lotteries or games must be conducted in accordance 

with all applicable law, including the Communications Laws.  Any obscene, indecent or 

fraudulent programming is prohibited.  All sponsored programming or other broadcast material 

must be identified in accordance with application law, including the Communications Laws. 

 

(h) Licensee’s Discretion Paramount.  In accordance with Licensee’s 

responsibility under the Communications Laws, Licensee reserves the right to reject or terminate 

any advertising or programming being presented over the Stations that in Licensee’s sole but 

reasonable judgment would not serve the public interest. 

 

(i) Non-Discrimination in Advertising.  Programmer shall not discriminate on 

the basis of race or ethnicity in the sale of advertising time.  Programmer shall include on 

advertising contracts and/or written agreements for the sale of advertising on the Station a clause 

stating that it does not discriminate on the basis of race or ethnicity. 

 

In any case where obvious questions or policy or interpretation arise, Programmer 

will attempt in good faith to submit the same to Licensee for decision before making any 

commitments in connection therewith. 
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