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SUMMARY

Fox Entertainment Group, Inc. and Fox Television Statioﬁs, Inc. (togetiler,
“Fox”) urge the Commission to dismiss the Petition for Reconsideration filed with |
respect to the FCC’s decision to grant consent to Fox’s proposed corporate reorganization.
Procedurally, the Petition is flawed: the Petitioners lack standing to participate in this
proceeding and they attempt to introduce into the record new facts and information never
previously presented to the Commission. Should the Commission nonetheless consider
the Petition on the merits, it will be apparent that Petitioners have failed to present any
justification whatsoever for reconsidering a perfectly rational and valid grant.

Specifically, even though Fox filed its transfer of control application 14
months ago, and even though the Commission issued a public notice announcing that the
application had been accepted for filing, the Petitioners did not even attempt to
participate in this proceeding until after the application had been granted. In direct
contravention of Section 1.106(b) of the FCC’s rules, the Petitioners neglect to offer any
valid reasons for their failure to participate cgrlier. Although they claim not to have had
adequate notice of the filing of Fox’s application, that assertion is belied by the facts,
Not only did the Commission’s public notice of the acceptance of the application for
filing provide Petitioners with legal, constructive notice, but Fox also provided
information about the filing of the application over-the-air and via newspaper. Interested
parties had more than ample opportunity (indeed, tﬁe application is readily accessible
over the Internet) to review the application and to determine whether the proposed
transfer of control, and Fox’.s request for a temporary waiver of the newspaper/broadcast

cross-ownership (“NBCO”) rule in New York, would affect their interests.



Petitioners also lack standing becéuse thf;y éannot demonsﬁate that grant
of the application would cause them any actual injury. The Petition clail_ns that because
Fox owns both TV stations and a newspaper in New York, viewers are deprived of the
“viewpoint diversity that the NBCO rule is designed to prpm;)te.” However, since both
the Commission and the Third Circuit have concluded that the rule is not neceséary to |
promote viewpoint diversity in inarkets as large as New York, it is clear that Petitioners
purported injury does not exist.

Even if the Commission were to consider the Petition oﬂ the merits, it
would find that there is no legal justification for setting aside the grant. Contrafy to
Petitioners’ claims, the FCC rationally concluded that granting Fox a temporary wéiver .
of the NBCO rule in New York would serve the public interest. While the Petitioner_s
assert that grant of the waiver would be detrimental to viewpoint diversity, they
inexcusably ignore the Commission’s decis;ion to repeal the NBCQ'ruIe and the Third
Circuit’s affirmance of that determination. On that basis alone, the Petition should Ee
summarily rejected. In ahy event, in granting Fox’s applicétipn, the FCC logically
concluded that, given the exceptional diversity of the New York market and the
detrimental effect on the New York Post of continuing uncerta;inty as to the applicability
of the NBCO rule, a temporafy waiver was fully justified. |

Petitioners® other aréuments are equally_ baseless. Fox has fully c.omplied
with its previous temporary waivers of the NBCO rule, and at no time did it vioiate the
Commission’s ex parte rules in this proceeding. Moreover, Petitioners’ claims regarding
the quality of Fox’s programming on WWOR-TV have no place in'a transfer of contrql

proceeding and should be considered, if at all, in connection with a renewal of license.
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Nonetheless, a review of the record demonstrates that Fox provides superlative service to
viewers in all of the communities in which it operates. And WWOR-TV has consistently
provided high-quality news, sports and entertainment programming that meets the tastes

and interests of its New Jersey viewers.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 '

Fox Entertainment Group
(Transferee)

In the Matter of )
) .
K. Rupert Murdoch ) File No.
(Transferor) )
) - BTCCT-20050819AAF
and )
)
)
)

OPPOSITION TO PETITION FOR RECONSIDERATION
Fox Entertainment Gfoup, Inc. (“FEG”) and Fox Television Stations, Inc.

(“FTS,” and together with “FEG,” “Fox™), by their attorneys, hereby oppose thé Petition
for Reconsideration (the “Petition”) filed Novembef 6, 2006 by the Office of
Communication of the United Church of Christ, Inc. and the Rainbow/PUSH Coalition
(together, the “Petitioners™) with regard to the above-captioned transfer of control
application (the “Application™).! The Commission should dismiss the Petition because it
contravenes Section 1.106 of the Corﬁmission’s rules (47 CF.R. §1 .106): (i) the
Petitioners are not parties 1o this proceeding and have utterly failed to demonsirate that if
was not possible for them to participate in the ee;rlier stages of this proceeding; and (i)
the Petition relies upon facts that have not previously been presented to the Commission.

The Petitioners also lack standing because they cannot demonsirate that grant of the

L This Opposition is timely-filed pursuant to Sections 1.106(g) and 1.4(h) of the - |
‘Commission’s rules (47 C.F.R. §§ 1.106(g), 1.4(h)), since the Petitioners served
the Petition on Fox by first-class mail.



Application causes them any actual injury. Even if the FCC were to consider the Petition
on its merits, the Commission should find that the Petitioners have whoily failed to

establish any legal justification for reviewing the grant of the Application.

INFRODUCTION AND BACKGROUND

Pursuant to long-standing Commission precedent, FTS — licensee of
WNYW(TV), New York, NY and WWOR—TV, Secaucus, NJ — has been controlled
personally by K. Rupert Murdoch through his ownership of the stock of Fox Television
Holdings, Inc. (“FTH).> On August 19, 2005, FTS and FEG filed the‘Application in
order to seek Commission consent to a recapitalization of the stock of FTH, which would‘
result in a transfer of control of FTH’s license-holding subsidiaries frbm Mtr. Murdoch to
FEG. As Fox made clear in the Application, the proposed recapitalization would not
result in the acquisition by any new party of an attributable interest in WNYW(TV) or
WWOR-TV. The Application sought only a realignment of the voting interests of FTH’s
existing shareholders.” No changes were proposed regarding the officers or directors of

FTH or FTS, and Fox pointed out that no changes in the day-to-day operations of FTH or

2 See In Re Fox Television Stations, Inc., 11 FCC Red 5714 (1995). Mr, Murdoch,
a United States citizen, holds 100 percent of the issued and outstanding Preferred
Stock (7,600 shares) of FTH, FTS’ corporate parent. FEG holds 100 percent of
FTH’s issued and outstanding Common Stock (2,400 shares). Currently, each
share of FTH Preferred Stock and each share of FTH Common Stock is entitled to
1 vote for all purposes. Thus, Mr. Murdoch controls FTH personally through his
76 percent voting interest, while FEG maihtains a 24 percent voting interest,

3 As a result of the reorganization, Mr. Murdoch’s voting interest in FTH will be
reduced to 14.8 percent while FEG’s voting interest in FTH will increase to 85.2
percent. :



FTS would occur as a result of the recapitalization. Finally, Fox explained that no party
would receive any consideration as part of the reorganization.*

News Corporation, FEG’s corporate parent, also owns the New York Post
(the “Post™), a daily newspaper that is published at New York, NY. As part of the
Application, Fox submitted an exhibit detailing why the proposed recapitalization should |
have no bearing on Fox’s existing waivers of the newspaper/broadéast cross-ownership
(“NBCO”) rule permitting common ownership of the Post together with WNYW(TV)
and WWOR-TV.’ In particular, Fox explained that the proposed transaction should not
affect the permanent waiver that the Commission granted to News Corporation and Mr.
Murdoch in 1993 permitting common ownership of the Post and WNYW(TV). Noting
that the waiver had enabled News Corporation to ensure the survival and subsequent
expansion of the Post as a unique media voice, and poiﬁting out that the New York
market is exceptionally diverse and competitive, Féx also urged the Commission to

modify the permanent waiver to include ownership of WWOR-TV.

4 See Application, at Exhibit Nos. 5 and 18.

5 See Application, at Exhibit No. 18. Exhibit No. 18 was submitted to the
Commission as part of an amendment to the Application, which FTS and FEG
filed on September 21, 2005.

¢ See Application, at Exhibit No. 18. The Commission first granted FTS a
temporary waiver of the NBCO rule to permit common ownership of the Post,
WNYW(TV) and WWOR-TV when FTS acquired WWOR-TV in 2001. The
Commission explained that a temporary, 24-month waiver was justified in the
public interest because of the “diverse nature of the New York media market, the
clearly non-dominant position of the Post in that market, as well as the Pos?’s
unique history of significant financial difficulties.” See In re UTV of San
Francisco, Inc., et. al., 16 FCC Red 14975, § 45 (2001) (the “Chris-Craft Order”).
The Commission added that a “temporary loss of diversity, if any, in the New
York market during this period will be outweighed by the benefits of permitting
an orderly sale” in the event that the NBCO rule remained in effect and a sale
were necessary at the conclusion of the temporary waiver period. Id.; see also id.



Alternatively, given the Commission’s dgcision in 2003 to-rep-eal the
NBCO rule in markets such as New York — a decision upheld. by thé Thn'd Circuit Court
of Appeals in Prometheus’ — Fox asked the Commission to extend at least témpdrarily the
waiver to permit common ownership of WNYW(TV), WWdR—TV and the Post pending
a final determination of the status of the rule following consideration of the Third Circuit
remand.®

The Commission placed the Application on public notice on August 30,
2005.° Not a single individual or entity filed a petition to deny or any other objection
opposing grant of the Application. Nearly 12 months later, on August-lf.i, 2006, the
Commission granted the Application; a memorandum dpinion and order announcing the
grant was released October 6, 2006."° In the Order, the Commission-detefmined tha'; the
existing waivers “were granted primarily to preserve the operation of the {Post]” and that
“competition in [New York] would not be adversely affected. The demonstrable public

interest benefits that have resulted from the common ownership of these media properties

at 50 (“It is Further Ordered, That . . . [FTS] is granted a temporary 24-month
period within which to come into compliance with the [NBCO rule] . . . insofar as
it is necessary under our rules at that time.”y (emphasis supplied).

7 See In re 2002 Biennial Regulatory Review — Review of the Commission’s.
Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of
the Telecommunications Act of 1996, Report & Order, 18 FCC Red 13620, 13747
(2003) (“Biennial Review Order’y, Prometheus Radio Project v. FCC, 373 F.3d

372, 398 (3d Cir. 2004).
8 See Application, at Exhibit No. 18.
? See Public Notice, Report No. 26059 (rel. August 30, 2005).

10 See In re K. Rupert Murdoch (Transferor) and Fox Entertainment Group

(Transferee), Memorandum Opinion & Order, FCC 06:122 (rel October 6,2006) .

(the “Order”)



have justified the existing waivers.”!! Accordingly, the Commission left in place the
permanent waiver permitting common ownership of WNYW(TV) and the Post. The
Commission also granted FTS and News Corporation a temporary, 24-month waiver to
permit continued common ownership of WWOR-TV along with WNYW(TV) and the
Post.

The Petition, filed 14 months after Fox filed the Application, constitutes
the first and only instance in which any party has objected to the proposed corporate

reorganization.

I THE PETITION IS FATALLY FLAWED AND SHOULD BE DISMISSED,
AS PETITIONERS DO NOT HAVE STANDING AND RELY UPON
EVIDENCE NOT PREVIOUSLY PRESENTED TO THE COMMISSION

A. Petitioners Lack Standing

Petitioners lack standing to seek reconsideration here because they have
not demonstrated that they would suffer any actual injury as a result of the Commission’s
decision to grant the Application. Petitioners assert that they each have members who
reside in WNYW(TV)’s and WWOR-TV’s service area and who watc.h the stations. 2 |
Petitioners allege that these viewers are somehow harmed because the Commission’s
grant deprives them of the “viewpoint diversity that the NBCO rule is designed to
promote.”13 The harm that Petitioners purport to suffer, however, does not exist — the
Commission determined nearly four years ago that the NBCO rule is not necessary to

protect viewpoint diversity, and that the rule in fact is counterproductive: “[the rule] may

i Order, at ] 7.
12 See Petition, at 9-10.

13 Id



be preventing efficient combinations that would éllbw for the production .of high quality
news coverage and broadcast programming, including coveragc of lqcai issues, thereby
harming diversity.”!* |

In addition, the D.C. Circuit has speciﬁqall_y rejected j:he notion that there
is “a per se rule that a person has standing to protect the ‘public interest’ by ché]lenging
any decision of the Commission regulating (or, as in this case, declining to regulate) a
broadcaster in whose listening or viewing area the person lives.”!® Rather, the court
made clear that litigants can establish staﬁding only if they can meet the traditional three-
pronged test for standing by demonstrating injury-in-fact, a causal rélaﬁénship between
the purported harm and Commission action, and m-dressa‘bilitj,'.16 The couﬁ also
underscored that generalized declarations from viewers who make “broad and conclﬁsory

allegations™ that a transaction will deprive them of “access to as broad a range of

programming content and viewpoints as possible” are insufficient to establish standing.!”

1 Biennial Review Order, 18 FCC Red at 13761-62.
15 Rainbow/PUSH Coalition v. FCC, 330 F.3d 539, 542 (D.C. Cir. 2003).

16 See id. at 543 (court noting that past standing cases do not “purport to apply a
more relaxed standard to audience members than to other litigants seeking to -
demonstrate their standing™); see also Rainbow/PUSH Codlition v. FCC, 396 F.3d
1235, 1240 (D.C. Cir. 2005) (“That Jones is a member of the station’s listening
audience, however, does not grant ‘automatic audience standing’ to Jones, or
through him to [Rainbow/PUSH], to challenge a license renewal even when it is
alleged the licensee will operate contrary to the public interest. Instead, '
[Rainbow/PUSH] must demonstrate that it satisfies each of the three prongs of the
well-established test for standing.”) (internal citation omitted)

17 Rainbow/PUSH, 330 F.3d at 544, Further, “[a]bsent a showmg that [common
ownership] resulted in some actual effect upon the programming of . . . the-
commonly controlled stations in their markets, . . . fears of decreased diversity
remain purely speculative.” Id. at 545. Although the Rainbow/PUSH cases relate
to judicial standing, the Commission has made clear that it grounds its
administrative standing principles in judicial standards. See, e.g., In re Petition



Here, the Petitioners’ declarations allege no more than that common ownership deprives
viewers of an additional independent voice in the abundantly diverse New York market —

an allegation insufficient to establish standing.'®

B. Petitioners Have Not Shown ‘Good Reason’ Why They Failed to
Participate Earlier in This Proceeding

As Petitioners note, Section 405(a) of the Communications Act of 1934
permits “any . . . person aggrieved or whose interests are adversely affected” by a
Commission action to seek reconsidel_'atioﬁ. 1% pursuant to Section 1.106(b)(1) of the
Commission’s rules, however, if a petition for reconsideration “is filed by a person who
is not a party to the proceeding, it shall . . . show good reason why it was not possible for
him to participate in the earlier stages of the proceeding.”* The Commission has made.
clear that this rule is essential to implementing the Congressional policy of ensuring

“orderly disposition of the Commission’s business by establishing procedures wherein a

Jor Rulemaking to Establish Standards for Determining the Standing of a Party to
Petition to Deny a Broadcast Application, 82 F.C.C.2d 89, 19 (1980) (“in
determining whether a petitioner qualifies as a ‘party in interest,” we must apply
judicial standing principles.”).

18 To the degree that the Petitioners’ declarations also allege that certain viewers are
dissatisfied with WWOR-TV’s news coverage, that too is insufficient to establish
standing, as the Petition makes no attempt to draw a causal relationship between
this purported injury and the Commission’s decision to grant consent to a transfer
of control. The Petition makes no effort to show how disapproval of the -
recapitalization of FTH would have any impact on the types of programming
broadcast by WWOR-TV. See Rainbow/Push, 330 F.3d at 544 (no showing of
causality or redressability where litigant did not even “attempt to show that”
alleged harms “had a direct effect upon the programming available to its member-
viewers” :

P 47US.C. §405(a).
20 47CFR. §1.106()1).



party is expected, in the normal course of events, 1o make his objections to a particular
application known before, rather than after, Commission action on the ::ipplication.”"1

The Petitioners in this proceeding did not file a pe.tition to deny — or any
other objection — at any time prior to the date that the Commission granted the
Application. Thus, the petitioners cannot be considercd “parties” in this proceeding, and
the Petition itself can be considered by the Cdmmission only if the Petitioners can show
“o00d reason why it was not possible” for them to participate earlier.?? The Petition
wholly fails to satisfy this requirement.

The Petitioners allege that they were unable to participa-telpreviéusly in
this proceeding “because the Commission failed to provide public notipe and opportunity
for public comment on Fox’s requested waivers.” That allegation fs patently untrue; the
Commission placed the Application on public notice on Augusf 30,2005 —a full 14

months before the filing of the Petition.* The public notice named the parties and

identified stations WNYW(TV) and WWOR-TV by their call signs, communities of

21 In re Selma Television Inc., 29 F.C.C.2d 522, 524 (1971) (citing Valley
Telecasting Co., Inc. v. FCC, 336 F.2d 914 (D.C. Cir. 1964)); see also Office of
Communication of United Church of Christ, et al. v. FCC, 911 F.2d 803, 808
(D.C. Cir. 1990) (“Underlying these regulations are principles of finality and
exhaustion of administrative remedies. Interested persons seeking to participate
in FCC proceedings are required to join the procéedings at the earliest

opportunity.™).

2 See In re University of North Carolina, 4 FCC Rcd 2780 (1989) (citing
Committee for Community Access v. FCC, 737 F.2d 74 (D.C. Cir. 1984) (“[t]o
qualify as a party, a petitioner for reconsideration must have filed a valid petition
to deny against the application whose grant the petitioner now seeks to have

reconsidered™).
¥ Petition, at 10.

2 See Public Notice, Report No. 26059 (rel. August 30, 2005).



license and facility identification numbers. Fox also provide'd public notice ‘of the filing
of the Application in a New York daily newspaper and on the air on both WNYW(TV)
and WWOR-TV. By any reasonable and practical measure, every potentially interested
party had adequate notice that the Application had been filed. Parties also had ample
opportunity to review the Application, either in thé stations’ local public inspection files
or in the Commission’s public files in Washington, D.C. (which are available on the
Internet, by in-person inspection or via the FCC’s copy cohtractor), and to thereby -
discover that Fox was seeking a waiver bf the NBCO rule as part of a transfer of control
of two television stations that, by the Petitioners’ own admission, have long been the
subject of third party interest.® Indeed, thf_: Petitioners’ familiarity with the Stations and
the earlier waivers negates any claim that they were “unable” th participate earlier 1n this
proceeding,

Equally important, the Commission has long fnade clear that a public
notice announcing the filing of an application providés aﬁy interested party with all of the
notice to which it is legally entitled: “From this notice, interested partiés are chafged with |
constructive notice of the subject application . . . ."*% The Media Bureau, for instance,
recently found that non-party petitioners for reconsideration had failed to comply with the
standing requirements of Section 1.106(b) 5ccaqse, following the issuance of z; public

notice, “[w]ith the exercise of reasonable diligence, [p]etitioners had sufficient time to

2 See Petition, at 10 (noting that Petitioners themselves have a history of opposing
transactions involving Fox and these stations).

% In re High Country Communications, 4 FCC Red 6237 (1989); see also Selma
Television, Inc., 29 F.C.C.2d at 524 (“public notice of the acceptance of the
application was published by the Commission . . . . Constructive notice has,.
therefore, been established”). '



review the application to ensure that the interests they now posit were not adversely
affected by the application and raise issues.”?’ Indeed, the noﬁ_—party pétitioners’
“assertion that they had no basis on which to file a peﬁtion to deny was #ot ‘good fcason’
to justify” their failure to participate earlier, since the public ﬁotice “prbvided sufficient
information to alert [pJetitioners thﬁ the Applicatién could potentially impact” ‘a
geographic area about which they claimed to be interested.?®

Furthermore, to the degree that the Petition can be read to assert that the
Petitioners were somehow surprised by the Cqmmission’s grant of the Application, that
“is no basis for a new party to file a petition for reconsideration,”® Iﬁ faét, in affirming -
the Commission’s position that “surprise” does not constifute “good reason” for failing to
participate in a proceeding, the U.S, Court of Appeals for the D.C. Cfrcﬁit' emphasized:
“If we were to require the Commission to accept surprise as a sufficient justification for a
new party to seek reconsideration, the Commission’s — and indeed the public’s — interest

in finality of licensing decisions would be eviscerated.”*°

2 See In re John Jason Bennett, et. al., 20 FCC Red 17193, 17195 (2005).

2 See id.
2 In re Press Broadcasting Co., et. al., 3 FCC Red 6640 (1988).

30 Committee for Community Access, 737 F.2d at 84, Petitioners fare no better in
alleging that their failure to participate earlier somehow resulted because Fox did
not “serve counsel for Petitioners” with a copy of the Application even though
“both organizations had formally opposed the grant of a temporary waiver for’
WWOR in the first place.” Petition, at 10. If anything, Petitioners’ participation
in the earlier proceeding makes all the more inexcusable their lack of dlhgence in
this proceeding. -Moreover, that the Petitioners had opposed a prior Fox waiver
request does not signal that they would have an interest in a subsequent request
filed in connection with an entirely new application. To find otherwise would -
require an apphcant to assume that any party that had ever opposed it in the past
would remain interested in the applicant’s future activities ad infinitum. Inany -
event; as the Commission has made clear, “there is no requirement” that an

10



In short, Petitioners have failed to demonstrate that they have standing to
participate in this proceeding, and the Commission should dismiss the Petition in order to

maintain the orderly disposition and finality of its business.

C. Petitioners’ Reliance Upon Information Not Previounsly Presented to
the Commission Contravenes Section 1.106 of the Rules

Separate and apart from the Petitionersf lack of standing, the Petition also
is flawed because it repeatedly relies upon on facts not préviously presented to ﬁhe
7Commission. For example, the Petition attempts to present financial statistics concemihé
the operation of Fox’s News York media prct:-p.ertiesﬁ'1 The Petition also makes a variety
of claims regarding the way fhat Fox operates WNYW(TV), WWOR-TV and the Post,
and about Fox’s allegedly deficient efforts to sell one of the properties.* Howevcr,r
Section 1.106(c) of the Commission’s rules (47 C.F.R. § 1.106(c)) plainly states that a -
petition for reconsideration that “relies on facts not previousiy presented to the
Commission” may be granted only if: (i) the facts relate to events that have occurred or
circumstances that have changed since the last opportunity to present the information to-

the Commission; or (ii) the facts were unknown by the petitibner until after its last

applicant serve third parties with a copy of its application; “[iJndeed, at the time
an application is filed, there are no parties of record” in a proceeding. See In re
First Century Broadcasting, Inc., 100 F.C.C.2d 761, 766 (1985).

31 See Petition, at 14.

2 Seeid at 12-15,20-24.

11



opportunity to present the inf;ormation to the _Comniissioh and the petitioner, -through the
exercise of ordinary diligence, could not have discovered the inform_at_ién earlier.”?

The Petition makes no effort to demonstrate that any of its newly-
presented information was unknown to the Petitioners earlier in this proceeding, or that
the information relates to changed circumstances. The Petitioners similarly make no
effort to demonstrate that consideration of these newly-presented facts “is ;equired by the
public interest.”* Accordingly, the Commission should refuse to consider the Petition |

insofar as it relies upon facts not previously presented for review.

II. THERE IS NO BASIS FOR THE COMMISSION TO RECONSIDER ITS
DECISION TO GRANT THE APPLICATION ,

Even if the Commission were to conéider the m;:rits of ﬁle Petitioneré’
claims, notwithstanding the fatal procedural flaws of the Petitidn, the Commis.sion still
would find no basis for reconsidering its decision to grant the Application. It is axiomatic
that “[r]econsideration is appropriate only where the petitioner shoﬁs either a mateﬁal .
error or omission in the original order or raises additional facts not known or not existing

until after the petitioner’s last opportunity to present such ma_ttters.”” As described above,

33 See 47 CF.R. § 1.106(c). The provision provides an exception to the genéral rule
that permits the Commission to consider facts not previously presented to it when
“required in the public interest.” 47 C.F.R. § 1.106(c)(2). '

34 See id.; see also Winstar Broadcasting Corp., 20 FCC Red 2043, 2050 (2005)
(pet1t10ner has the burden of demonstrating that consideration of new facts is
reqmred in the public interest”).

3 See, e.g., In re Eagle Radio, Inc., 12 FCC Red 5105, 5107 (1997) (citing WWIZ,
Inc., 37 FCC 685, 686 (1964), aﬁ’d sub nom,, Lorraine Journal Co. v. FCC, 351
F. 2d 824 (D. C Cir, 1965) (subsequent hlstory omitted)).

12



Petitioners cite to no new information that was unknowﬁ or undiscoverable. More
importantly, the Petition does not identify any material errors or omissions in the Order.

~ Petitioners essentially proffer three arguments in an effort to show that the
Qrder contains a material error: (1) that the Commission should have provided notice of
the Application above and beyond the public notiée contemﬁlated_ by the
Communications Act; (2) that the decision to grant Fox a waiver of the NBCO rule was
based on incorrect facts; and (3) that the grant of a waiver was arbitrary and cépricious.sﬁ

First and foremost, as fully explained above, the Commission provided

interested parties with all of the notice to which‘they are legally entitled. Petitioners’
state the obvious in noting that the Administrative Procedure Act (“APA”) requires an
agency to give interested parties notice of agency actions and opportunity to pa;ticif)ate in
adjudicatory proceedings.’” It is equally clear, however, that issuance of a public notice
of the filing of an application provides parties with the notice required by the APA.** As
the Commission has noted: “A public notice . . . is aciequate if it alerts interested parties
to documents which would allow them to determine whether their interests were

implicated.”® Moreover, “the Commission has wide latitude regarding the information

36 See Petition, at 11-16.

37 Seeid, atll.

38 See Hispanic Information & Telecommunications Network, Inc. v. FCC, 865 F. 2d
1289, 1295 (D.C. Cir. 1989).

3 In re WinStar Wireless, Inc., 14 FCC Red 20533, 265_37‘ (1999). -

13



included in a public notice, provided that the rnoticés givés ‘fair warning’ of the scope of

the described action,”*

In this proceeding, the Commission issued a public notice on August 30,
2005 announcing that the Application had been accepted'for filing. The public notice,
which named the parties iﬁvolved and detailed the stations’ calls signs, facility
identification numbers and their communities of 1icens_e, provided the Petiﬁoners, and the
puialic at large, with constructive notice of this proceeding.*! . Consequently, the
Petitioners’ allegation that “the FCC failed to give intgrested parties the opportunity to
submit facts and arguments” in this proceeding is simply not true.*? Members of the
public had 30 days following the date of the public notice to file a petition to deny the.
Application, not to mention 14 months between the date of public ﬁoﬁce and the
Commission grant during which to interpose an informal objection. And bf advising the
public that Fox was seeking consent to a transfer of control involvipg WNYW(TV) and
WWOR-TV, the public notice itself provided sufﬁéient information to alert Petitioners |
that their interests mi.ght be implicated by the Application. -

Second, Petitioners quarrel 'with the Order’s conclusion that the

Application was unopposed. Petitioners claim that the Application was opposed because

40 In re KOLA, Inc., 11 FCC Red 14297, 14310 (1996) (internal citations omitted).
The D.C. Circuit also has made clear that notice is “fully sufficient to satisfy
statutory and constitutional standards” when the FCC by practice issues public
notices that “require interested parties to determine for themselves” whether an
application implicates an issue of concern to them. Hispanic Information &
Telecommunications Nefwork, 865 F.2d at 1295. See also Thomas W, Tittle, 5
FCC Red 1196, 1197 (1990) (interested partles must exercise reasonable dlllgence-

in reviewing public notices).

A See In re High Country Communications, 4 FCC Red at 6237.

42 Petition, at 11.
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Free Press submitted an untimely opposition to Fox’s reqﬁest, filed in a separate
proceeding in September 2004, to modify the NBCO rule waiver with respect to WWOR-
TV.* It is undisputed, however, that neither Free Press nor anyone else ever filed an
objection (petition to-deny or otherwise) with regard to the 'Application itself, The mere
fact that Free Press has objected to a Fox waiver requesf in a different proceeding does
not magically result in the Application becoming “opposed,” and Petitioners cite no
authority for their attempt to boot-strap Free Press’ separéte opposition into the record of
this proceeding. In fact, Free Press’ opposition and, as the Commission itself noted, the
waiver request, remain pending and await FCC action: “To the extent that FTS has other
requests for extension of the temporary waiver for WWOR-TV pending before the
Commission, those requests remain pending.”“4 |

Finally, the Petition alleges that the Commission acted arbitrarily and
capriciously in granting Fox a new 24-month temporary wai\?er of the NBCO rule with
respect to WWOR-TV.* Petitioners specifically assert that grant of the Application aﬁd
waiver is contrary to the public interest.*® Quite rema.tkably, however, the Petition
ignores the Commission’s determination nearly four years ago to repeal the NBCO rule
on the basis that the rule disserves the public interest in media markets as large and

diverse as New York.”” Although repeal of the rule has been stayed by the U.S. Court of

B Seeid,at12.

4" Order, at § 7, n. 8.
43 See Petition, at 12.
% Seeid,at12-13.

47 See Biennial Review Order, 18 FCC Red at 13747,
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Appeals for the Third Circuit, even the court reco g_ﬁized that “reasoned analysis supports. '
the Commission’s determination that the blanket ban on newspaper/bro#dcast Cross
ownership was no longer in the public interest.”* Regardless of how the Commission 7
revises its media ownership rules in the cmently-pendin‘g qlhladrennial- review proceeding,
there can be no question that continued application of the newspaper/broadcast cross-
ownership ban to New York, the nation’s largest media rﬁarket, would disserve the public
interest.

In any event, the Commission made a perfectly rational decision in the
Order to provide Fox an additional 24-month period during which comiﬁon owﬁersl’ﬁp of
the Post, WNYW(TV) and WWOR-TV is permissible. As the 'Petitiop itself explains,
among the tests that the Commission applies when evaluating a requestrfor waiver of the
NBCO rule is the overriding question of whether, “for whatever reason, the purposes of
the rule would be disserved by its application.”® And the Commission rationally
determined that the record continues to reflect both that New York is exceptionally
diverse and competitive and that a temporary waiver is necéssﬁfy to ensﬁre that News
Corporation will have sufficient regulatory certainty to continue to invest in and preserve
the Post as a unique media voice.” The FCC also found that “demonstrable publicr -
interest benefits . . . have resulted from the common ownership of” the Post, WNYW(TV) |

and WWOR-TV.®' Thus, the Commission reasoned that it was acting to “ensure that the

4 Prometheus, 373 F.3d at 398.
49 Petition, at 13 (citations omitted).
50 See Order, at | 8

1 Id,atq7.
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very purpose of the rule — to preserve competition and existing service to the public — is
not disserved by a forced divestiture . . in a market more than sufficiently competitive .
to withstand the harms the rule was designed to prevent.”*

The Cﬁmmission need not become bogged down by Petitioners® further
claim that Fox failed to meet its “burden” to “shoﬁr an inabilit.y to sell” one of its New
York media outlets (or to show that the New York market cannot support separate
ownership).” Because in the Order the Commission graﬁted Fox a temporary waiver
pursuant to its broad discretionary authority, the Petitioners’ contentions (and the
accompanying financial statistics purporting to demonstrate the Post’s financial
improvement) are inapposite. That information would be relevant, if at all, only if Fox
were seeking a waiver on the grounds that sale of one of its New York media qutlefs was
not possible.**

Likewise, Petitioners have no basis to claim that the record fails to suppdrt
the Commission’s stated justifications for grantirig the Application.s 5 The Petition
suggests that the Commission cannot base the waiver on a desire to avoid a “fire sale” -
because Fox “has already had five years to divest one of its properties, more than enough

time to avoid a depressed sale.”*® As noted above, the Order clearly justifies its grant of

the waiver on the unique diversity of the New York media market and the “financial

52 Id,atqs8.
53 Petition, at 13-14.

54 Accordingly, the Petition’s reliance on Counterpoint Communications, 20 FCC
Rcd 8582 (2005), is misplaced. See Petition, at 14.

55 See id., at 15-16.

56 Id,at 15.
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vitality” of the Post™’ Thus, contrary to Petitioneré’ assertion,: the FCC in thé Order did -
not grant the waiver to avoid a “fire sale,” but ratﬁer to f‘provide sufﬁc_iént certainty to
assure that FTS and [News Corporation] will continue to take appropri'at;: action oxl'
expend necessary capital to preserve and expand the [Posg] vs;'ithout a concern that it
would have to forfeit that investment by closing the newspaper or by a forced sale. .. at

an artificially depressed price to achieve compliance with the multiple ownership

rules 258

Moreover, Petitioners’ arguments ignor_e that at the time the FCC initially
granted FTS a waiver of the NBCO rule with respect to WWOR-TV in 2001, the
Commission recognized that the waiver could be mooted by the repeal of the rule itself.
The FCC expressly acknowledged in the Chris-Craft Order that the rulé might not outlast
the 24-month waiver: “[i]f our rules change during that period fo permit the proposed

combination, then FTS and Murdoch will not need to divest the Post or one of the

television stations to come into compliance.””

Sure enough, two months before the initial temporary waiver was set to
expire, the Commission decided that the NBCO rule was contrary to the public interest.*

Only a blanket stay issued by the Third Circuit with respect to all of the media ownership

37 Order, at ] 8.

58 1d

5 See Chris-Craft Order, 16 FCC Red at 45, n. 73. In the ordering clause, the
Commission also stressed: “It is Further Ordered, That . . . [FTS] is granted a
temporary 24-month period within which to come into compliance with the
[NBCO rule] . . . insofar as it is necessary under our rules at that time.” Id., at
1 50 (emphasis supplied). : '

60 See Biennial Review Order, 18 FCC Red at 13747,
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rules has prevented repeal of the NBCO rule. Fox conti.nuesrto believe that the
Commission’s decision to repeal the rule, together with the Third Circuit’s affirmation
that the rule disserves the public interest in markets as large as New York, warrants
granting Fox a permanent waiver to own the Post, WNYW(TV) and WWOR-TV.
Absent modification of the ﬁennanent waiver, however,. fairﬁess requires, to prevent
unnecessary divestiture, that the Commission extend the,temporafy waiver at least until
the fate of the rule is finally determined (whether pursuanf to the Third Circuit’s reniand
decision or via the quadrennial review). | .

As Fox has explained repeatedly, it would be highly inequitable to force a
sale of any of its New York media properties when the Commission and the courts agree |
that, at least in a market like New York, the NBCO rule fails to serve the publiq intérest.m
Accordingly, it was perfectly reasonable for the Commission to conclude that the facts
and circumstances watrant permitting Fox to own the Pos?, WNYW(TV) and WWOR-

TV for an additional 24 months.%*

Il PETITIONER’S AD HOMINEM ATTACKS ON FOX ARE UTTERLY
LACKING IN MERIT

A. Fox Has Consistently Complied with Commission Orders and
Worked to Advance FCC Policy Objectives

61 See, e.g., Application, at Exhibit No. 18. _

62 Insofar as the Petition attempts to argue (at 16) that Fox has failed to prove that
common ownership of all three outlets is necessary “to the survival of the Post,”
the Commission should reject this attempt to stand Fox’s waiver request on its
head. Fox did not argue that common ownership of all three outlets is a
prerequisite for the Post’s survival. Rather, Fox has said that without regulatory
certainty, it cannot continue to make the kinds of long-term investments that the
newspaper needs to survive, and that a forced sale when the Commission already
has decided to repeal the NBCO rule would be inequitable.
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Notwithstandiﬁg the Commission’s decision, affirmed by the Third Circuif,
that the NBCO rule is no longer necessary in the pﬁblic intere;st, Petitioners recklessly
assert that Fox “disregarded the Chris-Craft Order and did not come into compliance
with the NBCO rule.”® They further claim that this “refus [ai] to comply with the
Commission’s orders illustrates that [FTS] is an unreliable licensee.”** Howevér, these
attacks are simply not supported by the record. Fox has complied at all times with the
Commission’s ditectives or otherwise sought appropriate relief. FTS was and continues
to lbe an exemplary licensee that is committed to serving its local broadcast communities.

Petitioners seek to make much of the fact the Chris-Craft Order directed
FTS to come into compliance with NBCO ruie within twb years and, at the end of that
24-month period, FTS and its related entities still controlled WNYW(TV), WWOR-TV
and the Post. Yet Petitioners completely disregard the intervening history and the fact
that the Commission’s order was Iimited to compliance “insofar as it is necessary under .

[the FCC’s] rules at that time . . %

63 Petition, at 17.
64 I d.

8 Chris-Craft Order, 16 FCC Red at 50 (emphasis supplied). The Commission
further noted in the Chris Craft Order that “[i]f our rules should change during
that period to permit the proposed combination, then FTS and Murdoch will not
need to divest the Post or one of the television stations to come into compliance.”
Id, at 745, n.73. This language clearly reflects that Fox was reasonable in
contending that the Chris-Craft Order contemplates at least two possible
outcomes: an orderly sale of one of the New York media properties or a change in
the NBCO rule. Petitioners’ suggestion (at 18) that the only reason for the waiver
was to promote an orderly sale, and that Fox “lacks candor” for claiming
otherwise, is utterly without foundation and entirely at odds with the history of
Fox’s ownership of the stations and the Post. Petitioners’ request foran
examination of Fox’s fitness to remain a licensee should be rejected out of hand.
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Given that Fox consummated its acquisition of the Chris—Craﬂ transaction
on July 31, 2001, abéent intervening events, Fox would have been required to comply.
with the NBCO rule as in effect on July 31, 2003. As noted above, however, on June 2,
2003, the Commission voted to eliminate the prohibition on cross-ownership of
newspapers and broédcast outlets in markets as large and diverse as New York.58 The
Commission concluded that the NBCO rule may actually harm its localism goal without
benefiting competition or diversity.m The decision obviat-ed the need for Fox to divest
any of its New York media outlets and ensured that the FCC’s localism objectives would
be more fully realized, espeqially in the diverse New York media market.

Fox recognized, though, that the repeal of the NBCO rule in New York
would not become effective by July 31, 2003, because of the requirement that the |
Biennial Review Order’s revisions to the media ownership rules first appear in the
Federal R.e.grisc‘fzr.68 Therefore, out of an abundance of caution, Fox timely soﬁght a brief
extension of its NBCO waiver on July 21, 2003, asking that the wavier be temporarily.r
extended until the new rules could take effect.’’ The new ownership rules encountered

even greater delay, however, when several parties sought judicial review of the

66 Biennial Review Order, 13 FCC Red at 13940.

67 See id.

68 Specifically, as noted in the ordering clauses of the Biennial Review Order, “the
ownership requirements and rules adopted in this Report and Order shall become
effective thirty (30) days after publication of the text or summary thereof in the
Federal Register . . ..” Biennial Review Order, 13 FCC Rcd at 13874,

i See Letter from John C. Quale to W. Kenneth Ferree, Chief, Media Bureau,
Federal Communications Commission, dated July 21,2003, Petitioners’
allegation that “Fox falsely certifie{d] ‘that the proposed transfer complies with
the Commission’s ... cross-ownership rules,’” Petition, at 18, is unsupported by -
the record and ignores the analysis contained in Exhibit No. 18 to the Application.
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Commission’s decision. The Third Circuit Mtimétély affirmed the FCC’s conclusion thaf
the NBCO rule fails to serve the public interest, but the court issued a blanket stay
precluding all of the new rules from going into effect while the Commission addressed |
other ownership issues on remand,” |

As the above facts confirm, Fox has always abided by the Comrﬁission’s
orders or has timely sought extension and/or modification of its waiver consistent with-
- FCC policies. Contrary to Petitioners’ wholly unsupported assertion, Fox has never
refused to comply with a Commission order. Fox’s conduct with respect to the NBCO
rule is well documented, and there is no basis for further investigation by the FCC.

B. Fox’s Contact with the FCC at All Times Has Been Consistent with Its 7
Ex Parte Rules :

Section 1.1208 of the Commission’s rules sets forth proceedings in which
ex parte presentations are rprohiblite_d, so-called restricted proceedings, which normally
include applications under Title III of the Communications Act”" However, the rule also
provides an exemption that permits contact between 'applicants and the FCC in restricted
proceedings that involve only é single party.”> Ina proceeding involving only one party,
“the party and the Commission may freely make pres'entations to each other be(‘:aus'e -
there is no other party to be served or with a right to have an 6pp0rtuni_ty'to be present.””

As demonstrated above, the Application was unopposed and, therefore, the ex parte rules

0 See Prometheus, 373 F.3d at 398, 435.
i See 47 CF.R. § 1.1208.
7 See 47 C.F.R. § 1.1208, Note 1.

& Id
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did not preclude Mr. Murdoch or Fox from discussing the Application with the

Commission. No further investigation is warranted.

IV. WWOR-TV’S SERVICE TO NEW JERSEY AND ITS OTHER VIEWERS,
WHICH EXCEEDS ITS OBLIGATIONS AS A LICENSEE, IS
IRRELEVANT TO THIS PROCEEDING '

With scarcely any effort to relate its contentic.)ns to the recapitalizaltion of
FTH, Petitioners also argue that the Commission on reconsideration should examine
WWOR-TV’s service to New Jersey. Petitioners suggest that WWOR-TV’s Ne_:v;r Jersey
service obligations would somehow have relevance to the consideration of the request for
waiver of the NBCO rule.” Quite clearly, the station’s service to New J erséy has no
relevance either to the request for waiver or the recapitalization of FTH. The Petitioners’
arguments as to WWOR-TV, like the remainder of their Petition, should Be dismissed.
WWOR-TV’s service to New Jersey is relevant, if at all, only to an application for
renewal of the station’s license.

In any event, Fox is mindful of its obligations to its New Jersey audience
and has consistently sought to exceed its oBIigations as a license and its viewers’ |
expectations. WWOR-TV is committed to a. significant physical presence in New Jersey
and provides programming to address issues unique to the state, WWOR-TV operétes its
main studio out of its Sccaucué facility, which also servesl as the headquarters for
WWOR-TV’s substantial news-gathering organization. Staffing WWOR-TV’s news
department are 80 full-time personnel, including news managers, néws anchoré, sports
reporters, weathercasters, reporters, editors, and photographers. WWOR-TV also

maintains a satellite news gathering truck for both WWOR-TV and WNYW(TV) at the

™ See Petition, at 20.
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Secaucus facility, as well as five other live news trucks to service both stations® New

Jersey news requirements.”

- Petitioners cite to WWOR-TV’s My9 website to suggest that the station is
not adequately serving its New Jersey audience.”® A website, howevef, is irrelevant to
whether a station complies with any FCC programming obligations. In any case, Fox
maintains that its broadcast content confirms it commitment to its New Jersey viewers.
Nevertheless, to correct Petitioners erroneous characterization, the website does in fact
address WWOR-TV’s New Jersey audience. The site’s public affairs section says:-

As part of the on-going commitment to New Jersey, My?9 is proud
to present Ask Congress, a weekly half-hour, news interview series
featuring Representatives of the New Jersey Congressional
delegation. Hosted by My9 News at 10 Weekend Anchor Lynda

Lopez, the program airs each and every Sunday at noon.

And we want you to participate as well. Viewers are encouraged to
submit questions for each Member of Congress to be asked during
the show. Please send all questions about issues facing New Jersey
to Ask Congress, and be sure to watch Ask Congress every
Sunday.”

WWOR-TV continues to meet and exceed its public'interest obligations and the

Commission should reject Petitioners’ unsupported request for further investigation.

7 See Declaration of Molly Pauker, attached hereto as Exhibit A. Furthermore, as
reflected in WWOR-TV’s issues/programs lists, WWOR-TV broadcasts a
substantial amount of New Jersey-oriented news and public affairs programming,
For instance, WWOR-TV offers a bi-weekly program entitled, “New J ersey
Matters,” which focuses on New J ersey political, cultural, and economic issues.
The station’s evening news programming also provides substantial coverage of
New Jersey issues, including analysis of political developments in Trenton.
Finally, it offers special programming that provided in-depth coverage and
analysis of significant events affecting New Jersey and its residents. See id.

76 See Petition, at 23.

7 See http: //www my9ny. com/pubhc—affmrs/pa—pro grams. htm] (last visited
November 20, 2006).
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CONCLUSION

As a preliminary matter, the Petition is procedurally defective. Petitioners '
lack standing and their belated attempt to challenge the Order fails to show “good reason”
why it was not possible for them to participate earlier and relies on evidence not
previously presented to the FCC . Furthermore, even if the éommission overlooked
these fatal procedural flaws, there is no valid basis for the agency to reconsider its
decision to grant the Application. The Petition cites no new information that wés
unknown or unknowable nor does it identify any material erTors or omissions, Finally,
Petitioners’ unfounded, indeed reckless, personal attacks and request for further
investigation ignore FTS’ consistent compliance with FCC rules and exceptional service

to its communities of license and should be summarily dismissed.

Respectfully submitted,

FOX ENTERTAINMENT GROUP, INC.
AND FOX TELEVISION STATIONS, INC.
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EXHIBIT A

DECLARATION

1, Molly Pauker, heréby state as follows:

L,

[ am Vice President of Fox Television Stations, Inc, licensee of WWOR-TV,
Secaucus, New Jersey, and WNYW(TV), New York, New York. '

WWOR-TV operates its main studio out of its Secaucus facility, which also
serves as the headquarters for WWOR-TV’s substantial news-gathering
organization. WWOR-TV’s news department is staffed with 80 full-time
personnel, including news managers, news anchors, sports reporters,
weathercasters, reporters, editors, and photographers. WWOR-TV also maintains
a satellite news gathering truck for both WWOR-TV and WNYW(TV) at the
Secaucus facility, as well as five other live news trucks 1o service both stations’

New Jersey news requirements.

Furthermore, as reflected in WWOR-TV’s issues/programs lists, WWOR-TV
broadcasts a substantial amount of New Jersey-oriented news and public affairs
programming. For instance, WWOR-TV offers a bi-weekly program entitled,.
“New Jersey Matters,” which focuses on New Jersey political, cultural, and
economic issues, In addition, WWOR-TV’s evening news programming provides
substantial coverage of New Jersey issues, including analysis of political
developments in Trenton, New Jersey. Finally, WWOR-TV offers special
programming aimed at providing in-depth coverage and analysis of significant
events affecting New Jersey and its residents.

I declare under penalty of perjury that the foregoing is true and correct. Executed on Novcmb_er

21, 2006,

TasUy Mb\,
Molly Pauker\J - _
Vice President, Fox Television Stations, Inc.’
5151 Wisconsin Avenue, N.W. '
Washington, D.C. 20015
(202) 895-3088 '
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