
Belore the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In re Application of

KAXT. LI,C
Proposed Assignor

and
oTA BROADCASTING (SFO), LLC
Proposed Assignee

For Assignment of the License of
Television Broadcast Station KAXT-CD
San Francisco-San Jose, California

File No. BALDT A-2013021 lACT

TO: Marlene Il. Dortch. Secretarv

ATTN: Chief. Media Bureatr

SUPPLEMENT TO OPPOSITION TO
PE,TITION TO DISMISS, DENY, OR, IN THE

ALTERNATIVE,, HOLD APPLICATION IN ABEYANCE

KAXT, LLC, licensee of Class A television station KAXT-CI), San Francisco-

San .lose, California ("Licensee") and proposed assignor in the above ref-erenced

application for consent to assignment of the KAXT-CD license to OTA Broadcasting

(SFO), LLC ("OTA"), hereby supplements Licensee's pending Opposition to the March

18,2013, Petit ion to Dismiss, Deny, or, in the Alternative, Hold Application in Abeyance

(Petition") filed by Ravi Kapur, Nalini Kapur and Rishi Kapur ("Petitioners").



The sole allegation in the Petition was that Licensee had not properly agreed to

the contract for sale of KAXT-CD to OTA and that Licensee's Manager was not

authorized to sign the pending assignment application. Petitioners' prayer fbr relief was

to ask the Commission to hold approval of the application in abeyance pending a decision

by an Arbitrator in California on questions concerning ownership and management of

Licensee. The Arbitrator has now ruled as fbllows:

It is declared and confirmed that the Asset Purchase Agreement between
OAT, LLC and KAXT, LLC was dr-rly authorized and validly executed by KAXT,
LLC and may be cottsummated in accordallce with its terms.

Accordingly, the attached full text of the Arbitrator's Phase 1 Award hereby supplernents

and is incorporated in Licensee's earlier-filed Opposition in this proceeding. This should

now resolve all outstanding issues raised in the Petition.

Respectful I y submitted,

KAXT, LLC

By:

BORSARI & PAXSON
5335 Wisconsin Avenue. N.W.
Suite 440
Waslrington, DC 20015
(202) 296-4800

Septemb er 25, 2013

orge R. Borsari,
Its Attomey
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AMERICAN ARBITRATION ASSOCIATION

Warren Trumbly, Linda Trurnbly, Jeremy
Noonan, Robyn Noonan, Alicia Torres and
Ilerbert Alvarado. et al..

No .  74 -  140 -00012-  l 3  SM

PHASE 1 AWARD OF ARBITRATOR

V .

Nal in i  Kapur ,

Claimants and Counter
Respondents,

Ravi Kapr,rr and Rishi Kapur.

Respor-rdents and Counter
C laimants

I ,  THE UNDERSIGNED ARBITRATOR, having been designated in  accordance wi th the

arbitrat ion agreerrent entered into between the named Part ies dated May 15, 2009, having been

dLrly sworn, and having dLrly heard the proofs and al legations of the Part ies, AWARD as fbl lor,vs:

I .  BACKGROUND

A. The Part ies

l.  Clairnants are Warren Trumbly, Linda TrLrmbly, Jererny Noonan, Robyn

Noonan. Al icia Torres and Herbert Alvarado. Al l  are tnerrbers of KAXT, LLC.

Warren Trumbly has been involved in the television industry fbr over 40 years. He

starled as an engineer, has worked in many TV stat ions, bui l t  stat ions, acqLrired f lve low-

PHASE I  AWARD OF ARBITRATOR



I  por,vered, Class A stat ions in Northern Cali fbrnia, lvas President of the Community Broadcasters

2 Associat ion, has been a consultarrt  fbr many 
-fV 

broadcasters across the country, regularly gets

3 cal ls f ioln others in the industry, and helps solve their TV problet.ns.

4 Linda Trumbly, Trumbly's wif-e fbr 45 years, owned a stat ion cal led Broadlancj

5 Propert ies, I t tc. Robyn Nootran -- rvl to did rrottest i fy -- is theTrumbly's daughterand Jeremy

6 Noonan, a businessff lan, is her husband. Al icia Torres was Broadland's stat ion manager f iom

7 2001 to 2008 or 2009. I- lerbert Alvarado worked since 2005 at Broadland. now at KAXT. in

8 production, edit ing, monitoring, and o1l lce procedures.

9 2.  Respondents are Ravi  Kapur ,  Nal in i  Kapur  and Rishi  Kapur .  A l l  are

l0 mernbers of  KAXT.

1l  Ravi  Kapur  is  a- iournal is t  byt rade,  got  involved in  broadcast ing in  h igh school ,  s tudied

12 cotl- l lnunications at Syracuse, received a fbl lowship from the National Associat ion of

13 Broadcasters for leadership, worked as an anchor, reporter and producer fbr a number of

14 television stat ions across the country and, counting irrternships, has r,vorked in TV fbr 20 years.

15 He rvas also part of two Emtny Ar,vard-winning teams in the Bay Area, and recently was awarded

16 an Entrny for a KAXT program cal led Bounce Report.

17 Nalini Kapur is a successfir l  realtor. and owns, rents and ref irrbishes propert ies. She is

18 Ravi Kapur's rnother and Rishi KapLrr -- who did not test i ty -- is his brother.

19 3. KAXT. LLC is a "Nottt inal Counter-Respondent" in this case.

20 B.  The Bi r th  of  KAXT. LLC

2 l When 16, Ravi Kapur ("Kapur" rreans l tavi KapLrr) interned fbr a year or so at one of

22 Warren Trurnbly's stat ions ("Trutnbly" rneans Warren Trumbly), and kept in touch r,vi th

23 Trr-rmbly f iorn t ime to t ime as the years went on. Around Apri l  2008, Kapur reconnected rvith

24 both Trumblys at the National Associat ion of Broadcasters in Las Vegas. Trun-rbly asked i f

25 Kapur knew people that might want to invest in the KAXT stat ion. '  Kopr'r did, and for sorle

26 t i tne both Kapur and TrLunbly tr ied to "spLtr" investment in KAX'I.

27 Kapur advised Trurnbly that his " ideal is to be a f ir l l  50/50 partner lvi th you oyar t inrc"

28 I  Broadland then owned KAXT.  the broac lcaster .  Later .  KAXT.  LL( 'owned KAXT.
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(enrphasis added). Both bel ieved t l te target investment needed rvas $300,000. That investment

rnoney, i f  obtained, was, among other things, to change the stat ion's broadcasting f iom analog to

digital.  Kapr-rr said i f  l . re landed an investor at the targeted $300,000, he would want to be

accorded 5oA of the company and sr"rggestecl that the investor would be accorded20o/o of it. Ex. L

Br"l t  as i t  turned out, neither Kapur nor Trumbly vn'as able to spur an investor. As Kapr"rr

test i f- ied, i t  was late 2008, and "nobody was loaning money to small  br"rsirress in part icLl lar."

Trumbly had lost a lot of money in real estate and had none of his own to spend. Kapurtherr

brought his mother and brother onboard, and the Kapurs agreed to invest the $300,000 target

themselves, as a group. Trunrbly thought KAXT's l icense and i ts assets equaled $ I M, and so

proposed that the Kapurs be accorded30o/" of KAXT. Accordirrgly, a Mernorandum of

Understanding was drafted arrd signed by the Trr-rmblys and the Kapurs. I t  provided that the

Kapurs would receive 30% of  KAXT (Ex.  2) .  Kapur  expla ined that  was just  a  "p laceholder , "

Trrunbly and Kapur negotiated, and TrLunbly'  agreed to accord the Kaprws 42o/o of KAXT. As

the Kapurs 'c los ing br ie f  put  i t ,  "Warren Trumbly had fa i led in  at t ract ing other  investorsto

KAXT [so had Kapur] and r,vas therefbre dependent upon Respondents' r.r-rorrey." That tact

apparently accounted fbr the Kapurs' increased percentage.

C.  Good Times

Kapr-rr said he "knew f l"orn an operations standpoint, I  thought he [Trumbly] would do a

trernendous - iob," and "l  thoLrght f iom the bLrsiness side. .  .  I  thought I  could real ly rnake a big

boost" for KAXT. That proved true. The $300.000 (actual ly $270.225) rvent to worl i  and so did

both nren. They r.vorked ' 'uvel l  and hard together f iorn 200() to mid-2012. Trumbly bui l t  the

stat ion, 12 digital channels were opened, cash f low increased, KAXT, LLC rvas launched and, as

Kaprrr put i t ,  by 2011-12, together "we had bui l t  the most diverse stat ion in the United States." a

sign i f icant accornpI ishmerrt.

D. Disagreernent

The "spectrum Auct ion"  was a rvh isper  in  2009.  but  became n ' lore l ive ly  in  201 I  .  By

February,2012,  Congress author i 'zed the Auct ion.  The Arrc t ion meant to be "an incenl ivc fbr

television broadcasters to tender the spectrurn that they had l icensed." Previously, the " ' freasury
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kept the proceeds," blt t  this t ime the IrCC was "wil l ing to spl i t  the proceeds with the l icensee."

Tlre Ar-rct ion ntay never occur, but i t  is scheduled fbr '2014. i f  i t  does occLtr, i t  rvould ptore' l i l<ely

happen in  2015.  Meanwhi le , ,  o therent i t ies of1bred to buy Inany stat ion l icenses.  The buyer 's

r isk, atnong others, is that the Auction won't happen or won't fbr lnany years. The bu1,sr" '5

Lrpside is that, i f  i t  happens, the half of the l icense the FCC rvi l l  pay back to the buyer rnay

substantial ly exceed the price the biryel paid for the l icense. the stat ion's rnost valr.rable asset.

See Day l ,  Tr .30-34,  c t . ,ser1.  (Exper t  Wi l l iam Fanning) .

Two enti t ies, LocusPoint Network, [ ,LC and OTA Broadcasting, Ltr-C, made various

dol lar  proposals  to  buy KAXT's l icense and assets as t i lne went  on:  $3M i r r20l  l ,  $5M in the

spr ing of  2012,  $7M and then 57.25M f iom OTA in August .2012.  The maior i ty  of  KAXT's

voters approved that oflbr but let its letter of intent expire. Irr October. OTA increased the

proposal to $8.25M. But Kapur did not want to sel l  KAXT, apparently because he wanted to

rvork there for a long time, perhaps a career. F{e had expressed that r,vish befbre the KAXT, LLC

Operating Agreement ("Op. Ag") was signed. Nalini Kapur and Kapur's brother Rishi

apparently objected to the sale because of Kapur's desire to lnaintain hisjob there. (See, e.g.,

E,x. 48, p. l :  " the Kapurs have consistently stated that they do not want to sel l .") No corrtract

provisions, however, prornised to ef l-ect that desire or l t lentiorred i t .2

Pr ior  to  the October  26,2012 Menrbers Meet ing,  Nal in i  Kapur  advised Trumbly that  the

Kapurs wanted to present an of lbr at the Meeting. The Kapurs did not do so. Rather. according

to Trultrbly, at the meeting the Kapurs' counsel, whorn the other Mernbers had not seen befbre.

accused "lne [Trumbly] and everybody fexceptthe Kapurs] of tax fraud, lyirrg and cheati lrg." and

advised that "the Kapurs were actlral ly majori ty merlbers and they rvere taking over the

cotnpany." This accolu-tt  r ,vas perhaps overstated, but the substance of i t  was undisputed. The

Kapurs rnoved to replace President Trumbly. and voted to do so, claiming they held the l lajori ty

of the Membership. Clairr-rants. the rnajori ty of the Menrbers of Record, did not vote lbr the

Kapurs. That was the end of the Part ies' good t i lnes.

'The Kapurs rrade clear in Phase 2 that  they also ob- iected to the sales pr ice,  an issue that lv i l l  be addressed in the
Phase 2 Award.
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I  Thereafter, the majori ty of the Members of record (the Claimants) voted to approve the

2 $8.25M offer in Decentber, but did not sign any Broadland-KAXT Asset Purchase Agreernent

3  (APA)  and  the  b idd ing  wen ton .  LocusPo i r r t  p roposed  $ l0M in  January ,2010 ,  and  C la i rna r r t s '

4 counsel asked whether the Kapurs would agree to sel l  at that price ($ l0M was at least l0 t imes

5 t 'nore than KAXT's value in 2009). The Kapurs' counsel advised that the Kapurs woLtld not

6 agree without seeing the proposed contract terrns, and the buyer wor,r ld not provide a proposed

7 agreernent unti l  KAXT approved the arnount, so the Kapurs did not approve or disapprove the

8 proposal. Thereafter, OTA offered $ 10. I  M, Claimants approved the offer, and the OTA APA

9 was signed at t l ie end of January.

10 Cla imant 's  counsel  d id not  ask the Kapurs whether  they would approve the $10. lM of l -er .

11 but  at  hear ing Kapur made c lear  he would not  have approved i t  a t  $  l0M on $ 10.1M.

12  I I .  THE PARTIES '  CONTENTIONS AND RESOLUTION OF 'THEM

l3 The Arbitrator suggested and the Part ies agreed to bif i l rcate the evidentiary hearing irrto

14 trvo Phases. In Phase I,  Claimants seek a declarat ion "confinrr ing the Asset Purchase Agreelnent

15 between OTA and KAXT. l ,LC r,vas duly authorized and val idly executed by KAXT, alrd nray be

l6 consult l lnated in accordance with i ts terr-r-rs." Respondents contend that Claimants are not

17 enti t led to that declarat ion because, under the Part ies' Operating Agreernent's tenls, (again"

18 cal led Op.Ag.) the Kapurs together hold the majori ty irr terests of the I(AXT Members, altd

19 Claintants (and enrployee, but not Party, Sarn Sutton) togcthcr do not. Therefbre, they argLle.

20 Clairnants were not "duly authorized" and consequently could not val idly erecute the OTA APA.

2l Respondents also argLle, arrorlg other things. that Claimants defiauded them.

22 There is no doubt that the Kapurs and Clairnants ( includirrg SLrtton) agreed ttrat the

23 Kapurs were to hold 42% of those interests and Claimants (again including Sutton) held 58%.

24 Also, i t  is clear"that the Op. Ag. and the KAXT. LLC APA on their f-ace accord with that 42o/o-

25 58% agreement. However. the Kapurs contend that a l ist of reasons proves their point:

26 Claimants never held the majori ty interests to begin with. Respondents were defiauded, ot lrer

27 wrongs were cornrnit ted, and accordingly Claimants are not enti t led to the declarat iorr they seek.

28 Respondents' l ist of Phase I issues and the resolut ion of botlr  them and the Paft ies' Pfrase I

PHASE I  AWARD OF'ARBITRATOR



I  c la ims fb l low.

A. The Contentiort That t l ie OTA Transaction Was Not Val idly
Approved.  Regardless of  Respondents '  CoLrnterc la ims

l .  Not ice of  the OTA Sale

The Kapurs note thatthe Operating Agreement, N 5.2, recluires that '"decisiol-rs lray be

reached through one or lnore infonral consultat ions . .  .  provided that al l  Members are

consulted." The KapLrrs argLre that Respondents were not consulted because, although

Cla i r rants '  Counsel  advised the Mernbers that  a $10M of fbr  had been made.  he d id not  te l l  h im
8

who the proposer and i ts terms were. The KapLrrs'  courlsel also points out that Clai lnants'
9

counsel  d id not  advise the Kapurs '  counsel  that  the $ 10.  I  M proposal  was rnade,  so the Kapurs
1 0

weren't  consulted about i t  ei ther. These argl l tnents have no substance. The Kapurs klrerv i .vho
1 l

the two proposers were, had been consulted fbr ntonths, had rnade clear they did not rvarrt to sel l ,
t2

were infbrmed of the $l0M ofI-er and esserrt ial ly disregarded i t .  In any event, Kapur confirmed
l 3

a t  hear ing tha t  he  wou ldn ' t  have  accep ted  $ l0 . lM.  A lso ,  i f  he  and  h is  fa r l i l y  w ished  i t to  be
t4

accepted, he and they rvould have lost nothing, because the rna.jori ty of record accepted i t .  This
l 5

contentiorr fai ls.
l 6

2.  The Kapurs argLre that  urrder  the Operat ing Agreement ,  $  7.1. .  KAXT
t 7

could not  be sold wi thout the Members 'urr iversal  agreernent .  F lowever ,  Op.  Ag.$ 7.1 prov ides
1 8

that "Any action that may or that must be tal<en by the Mernber shal l  be by a Majori ty of
l 9

Members" except fbr three i tems, none of which are gennane here. Also $ 5.1 provides that "al l
20

n-rajor decisions concernirrg the Inanagernent of the Company's br-rsiness shal l  be made by the
2 L

vote of  a  Major i ty  of  Menlbers."  Respondents point  out  that  Op.Ag.  $ 9.1(c)  prov ides that  i t
22

takes "the writ ten agreernent of al l  Members to dissolve the Cornparry." That does rrot he lp
23

Respondent ,  because $9.1(d)  does not  requi re unanimi ty  to  se l l  "substant ia l ly  a l l  o f  the Company
24

assets."
25

The KapLtrs argl le that not requir ing unanirnity deprivesthern of the "benefi t  of the
26

bargain."  But there was no genera l  unani r r i ty  bargain in  the Op.Ag. ,none in  the APA, and I rone
27

in parol.  To the contrary, i t  wor,r ld be rnost unl ikely had the Part ies fashioned such a bargairr.
28
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since i t  woLrld have permitted a l% Mernber to prohibit  the other 99% fiorl  sel l ing the Cr: lnpani

at  any t in te at  any pr ice. i  This  content ion ta i ls .

-1.  Cla i t rants rerroved Nal in i  Kapur" f iom her  rnanager posi t ion in  November.

2012 (the other luanager was Trumbly). Respondents argue that Clairnants could not do so

absent  a unanimot- rs  vote.  I ' lorvever .  Op.  Ag. .  ARTICLE V:  MAI\AGEMENT, : \  5 .1.  serr tence I

provides that the Company shal l  be rnanagcd by twcl Merlbers. Sentence 3 provides that "ulr less

otherwise prov ided in  th is  Agreement ,  a l l  nra ior  decis ions concern ing the lnanagetrent  of  the

Company's  business shal l  be rnade by the vote of  a  nra jor i ty  of  I \4ernbers.  .  . "  
' fhere 

is  no

genuane other  universal  prov is ion in  the Op.Ag.  Nor  is  th is  unusual  or  oLr t  o f  l i r re .  Cal .  Corp.

Code S l  7 I  52(b) provides that an LLC Manager may be removed by a nra jori ty vote absent a

provision to the contrary, and there is none.

This  content ion 1ai ls .

4. Respondents argue that the process by which Claimarrts detentr inecl to sel l

KAXT was inadequate and so r,vas the $ 10. I  M sale price. But lvhether that were so or not, the

issue here is rvl tether Clairnants and Sutton were "duly authorized" to val idly execute the OTA

APA. Respondents clairr that they norv hold the majori ty interests of the KAXT Members. so

they, not Claimants and Sutton, are the "duly authorized." I- lowever, [ tesporrdents do not hold

the major i ty  in terests  of  KAX' |  and never  have.  Cla inrants and Sut ton do.  (See I I  (B) ,  (C) . (D) .

€ and (F), below). Therefbre Claimants and Sutton were dLrly authorizcd to sel l  KAXT,

e f - fec tua te  tha t  sa le  and  accord ing lv  execu te  OTA 's  APA.  (Op .Ag .  5 .1 ,7 .1  and  I I  B ( l ) ,  a t rove) .

Respondents also assert a "Derivative Breach of Duty Against Warren 
-frurnbly 

and

Jeremy Noonan" (Counterc la im l0) .  This  c la i rn a l leges.  arnong other  th ings,  that  Trurnbly  and

Noonan "f-ai led to do any valuation study . .or rreaningfir l  review of the adeqr-racy of the

$ I 0. I  M ofl-er by OTA," and "breached their duty of care to KAXT rvith their negl igent and

reckless conduct  dur i r rg the i r  sa les negot ia t ions."  The Kapurs advise that  i t  the Arb i t ra tor

aff irms the "val idity of the [O-fA] APA [sale], the Kapurs wil l  be damagecl by no less than

'Respondents 
reply that they woLrld have agreed to the l9lo veto because they did not want to sel l .  Horvever,

contracts are not uni lateral.
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$2,107,000." The Arbitrator does af1lnn the val idity of that sale. (See paragraph above).

Accord ingly ,  that  damage c la im (Counterc la im l0)  rernains in  issue and rv i l l  be resolved in  the

Phase 2 Award.

B. The Contention That Brad Donaldson Was Never a KAXT
Member  (Coun te rc la im l ) .

l .  Respondents advise that  Dorra ldson d id not  hold h is  Membership In terest

in  a Trust  for  h imsel f ,  so he was t rot  a  KAXI 'member.  To be sure.  l lonaldson d id not  hold h is

Melnbership Interest in Trust fbr hirrself .  f tather, he held his interest fbr the benefl t  of the

-frr-unblys. 
Tlte TrLrmblys were rvithout dispLrte Members. A "Melnber r,vho is a natural pcrson

may transf-er al l  of any port ion of his or her Mernbership Interest to any revocable trust created

fbr t l re benefl t  of the Mernber .  .  ."  Op. Ag. at 8.2. Accordingly, they were enti t led to create that

'l 'rust.

-fhe 
Trumblys had to retain their voting interests to nraintain their Mernbersl i ip.

Respondents claitn Donaldson possessed his voting interest at al l  t i rnes. l-hat is incorrect. The

voting interest was possessed by the 
' frumbly's 

f iorn at least January 20l0 fbrward. (See Tr..

D a y 2 , p p .  l 3 - 1 4 ) . ' +  R e s p o r r d e n t s a r g u e f l r t h e r t h a t ' ' t h e r n o s t c o m p e l l i n g e v i d e n c e t h a t n o t r u s t

existed is the fact that rro trust documents were ever created." No doubt i t  is r, lnusual to create a

trust that is not papered. but i t  is not i l legal. Respondents advise that an oral trust rtrust be

"proved by clear and convincing evidence, and that the oral declarat iorr of the sett lor, standing

alone. is insufl- icient to establ ish that such a trust was created." Br.rt  here the sett lor was rrot

alone, Donaldson test i f ied he was the Trustee. and proved i t  by word and deed when he retunred

the interest he held as Trustee to the 
-frustor (the Trurnbl l ,s),  a tact reirrfbrced by the votirrg

char ts  at  lcast  f rom. lanuary 20l0 lbrrvard.5 Ant i  in  the end,  even i l 'Donaldson d id not  hold ! r is

interest in Trust fbr the Trumblys, that sr-rpposed fbct woLrld not prove that Dorraldson himself

had never been a KAXT Mernber anvway.

'  Nor cloes the eviclence show that Donaldson votecl in 2009. Indeecl, I ie was never at a nreeting, ancl apparently the
FCC l icense s t i l l  be longed to  l ] road land unt i l  December  2009.
5 I t t  Marc l i ,20 l l  Trunrb ly  asked Donaldson " to  reconf i rm"  that  he had t ransf .er red l i i s  KAXT,  LLC Mernbersh ip  to
Trunrb ly  on January  5 ,2010,  and Dorra ldson d id .  A lso they backdated the one page fornra l  docurnent  that  had been
executed in  2010.  

' fhat  
was obv ious ly  not  appropr ia te ,  but  i t  was not  substant ive ly  incorrect .  The f i rc t  is  as ' l ' rurs tee

I te  re turned the in terest  to  the Trunrb lvs  in  Januarv .20 l0 .  See text  above.

PIJASE I  AWARD OF ARBITRATOR
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|  2 .  Respondents a lso c la im that  Donaldson never  s igned the Op.  Ag.  
- l 'hat  

is

2  l ro tco r rec t .  He  s igned  i t tw ice ,  once  on  JL r l y  16 ,2009  (Ex .  l 3 )  and  once  a f te r the  s igna tu re  l i ne

3 of Rogelio Bolanos was retnoved (Er. l0). Respondents also arglte that the signatures were

4 fbrged, but no evidence. or expert, rvas ofl'ered to provc it.

5 Respondents argue f irr ther that neither Donaldson nor the Trumblys advised the

6 Kapurs that he held that interest in trust or that Donaldsr:rn had returned i t  to the 
-frLrrnblys 

urrt i l

7 rvel l  into 2012. That contention is disputed, see below, but I  bel ieve the KapLrrs are honest

8 people and I assulne that contention is true. The Trurnblys should have lnade clear that the

9 l)onaldson-Trutnbly TrLrst existed.6 Indeecl, the FCC gLride advised that they should have,

l0 although Trumbly r,vas not aware of that advice. BLrt in the end this upsett irrg nt istal<e is not

l l  substantive either. Donaldson st i l l  i rr  fact lvas and acted as Trustee: the berref- icial interest

12 belonged to the Trumblys, not the Kapurs. the Kapurs rctained their 42% interest; and their 42%

13 interest would be the same whether Donaldson or the TrLrr lblys held the interest. Clai lrants

14 l i l<ewise retained their 58% interest. Therefbre, eitherwaythe 42o - 58% bargain, the core of

15 t l i is transaction. remained intact. as i t  should.

l 6 The contentions that Donalclson was never a Mernber o1'KAXT and t l iat "no ' frursL

17 ex is ted"  fa i ls .  See a lso C ( l )  and (D) ,  be low.

C.  The Content ions that  Cla imrants Did Not  Prov ide Thei r  Requi red
Capi ta l  Corr t r ibut ions (Courr terc la im 2)

l .  Respondents c la im that  Donaldson d id not  contr ibute h is  $250,000 worth

of legal services to KAXT, LLC. Respondents mistake rvhat was reqLrired here. Clairnants were

not cal led to provide new loans or money or services, and rrone of them did. Rather. they

received their interests based on services or loarrs in consideration 1br what they had done for the

TrLrrnblys in the past. The Trurnblys bel ieved t l-rey were obl igated to pay their family and fr iends

fbr what they had done fbr the TrLrmblys, and that indebtecJness was to be cancelled by the Br-ryer

r8

19

20

2 l

22

23

24

) \

26  ( ,  T r'v " The apparent reason for the Trust r.vas 
' frunrbly's 

concern that "he had sorre preexist ing problems with a variety of

11 banl<s in  h is  past  rea l  es ta te  investment  c lea ls ,  i t  was avo la t i le  s i tuat ion"  (Donaldson,  Day I  a t  94)  and apparent ly
L t ' f runrblv 

did not want the banks to be attracted bv the amount of his new investnient. Whether this was a sensible
strateey or not has rrothing to do with the rneri ts of t l r is dispute, ancl in any event, no evidence suggests that any bank

28 carediibout it or rvas affectecl by it.
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( I (AXT,  LLC),  " i l rc lud i r rg an) '  ob l igat ion that  may ex is t  lbr  ar rv  of  Sel ler 's  owners"  (L inda

Trrrmbly owned Broadland.  the Sel ler ) .  (APA, $S 1.2.  1 .3) .  The resul t  rvas that  Cla imants were

accorded the interests they vvere assigned lbr what they had done in the past, and "regardless of

t lre altrounts or terrns or condit ions set fbrth in any instrulrents of indebtedness." icl .  Nor coLrld

that have been a surprise: al l  the Claimants' loans, services and equripruent indebtedness t l ' le

Buyer  cancel led in  accordance wi th the APA were,  in  the APA's words,  "prov ided" - -  ar r  act  in

the past -- and accordingly the APA preserrted ever"y i tenr the Buyer cancelled in the past telrse.

Kapur agreed.  (Day 3.  a t273) .

Respondents argue that is not fhir,  fbr "the undeniable facts" are that the Kapurs pLrt in

hundreds of thousands of dol lars of their n.roney into KAXT. Arrd "everybody else contr ibuted

noth ing to KAX' I .  Noth ing."  Responderr ts  rn is take the Op.  Ag.  and the APA's ter rns.  The

TrLrrnblys assigned to KAXT, through Broadland, i ts I- icenses and Assets. That was the basic

" c o n s i d e r a t i o n "  K A X T o b t a i n e d  ( A P A  $ $  l . l , 1 . 2 ,  1 . 3 .  1 . 6 ;  O p .  A g . .  E x .  B ) .  T h a t r v a s  n o t

nothing. Rather, i t  rvas the power point of the transaction. As Ravi l(apur put i t ,  "-fhe l 'CC

license is the most valr-rable asset an' lor1g al l  assets, and, i f  not in the rnix, we don't  have a

Company."

The result is that the assets and those valuable Licenses assigned by the Trunrblys to

KAXT gave i t  l i fb. Trurnbly's loyalty to family and f i iends he fblt  indebted to permit them to

obtain the interests they were accorded, although he could have l<ept the interests fbr hirnself-.  As

fbr Donaldson, he held his interest fbr the benefl t  of the 
-frurnblys, 

and properly returned i t  to

t lrern. (See above). 
' fhe 

conseqLrence lvas that t l re Kapurs were accorded and l<ept 42oA of

KAXTand Cla imants ( inc luding SLr t ton)  58o/o.  s t i l l  again exact ly  what the Par t ies agreed to,  so

Respondents lost  noth ing because of  i t .

These content ions a lso fa i l .

a./. .

Respondents

loans as thei r  capi ta l

Respondents Contend that the Op. Ag. and the APA Recluired
the Noonans to Mal<e a Cash Caoi ta l  Corr t r ibut ion

asser t  that  the Op.  Ag.  requi red the Noonarrs to  contr ibute $150.000 i r r  new

contr ibutions to KAXT. LLC. That is incorrect fbr t l te satue reasons
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Donaldson had no such requirement. But. Respondents propose, the APA "tai ls to l ist any loans

by the Noonans" in the APA (Ex. C), so the Noonans had to do what none of the other Clairnants

had to do. That misreads the Op. Ag. and the APA, fbr. as the Kapurs agree. both must be read

together .  Op.  Ag.  Ex.  B ref -ers to  the Noonans '  " loans."  APA |  .3  prov ides that  "Buyer  shal l

cancel ull indabledne,s:; of ,:allcr, irtcluding uny obligution frtr uny qf ,\cller,s Oy,ncr,s, u,y li,ytcd in

Ex.  C.  .  . "  (er rphasis  added) .  The Trumblys were i r rdebted to the Noonans.  inc luding Noonans '

loans as l isted in Op. Ag. Er. B. 
' fherefbre. 

Buyer was required to ("Shall") cancel those debts.

Or, to put i t  a dif l -erent way, the loans corrvert to capital contr ibutions in KAXT (Day 3,278.

Kapur). Again. the Op. Ag. and the APA nrust be read together.

Respondents also argue that the Noonans never made a loan to the Trun'rblys or

Broad land ,  bu t they  d id .  (Ex .38) .7  The i r ' l oa r rs ,  fb r  $200 .000 ,  were  to  L indaTrumb ly .  the  then

owner of Broadland. Jererny Noorran said the loan was to help the Trurnblys with Broadland arrd

afl- inned i t  was not repaid. No evidence (as opposed to speculat ion) showed that i t  was.

Responderrts argue, last, that the indebtedness of the Trumblys to their f-amily and t i iends

was jLrst "moral." so i t  is not "consideration" and therefbre wasn't a debt. Br"rt  (a) a loan is a debt

to the borrower, not just moral,  (b) the APA st i l l  provides that Buryer shal l  cancel al l

indebtedness of Seller, "including uny oltligution lhut tttu_rt cxi,st fbr uny d Scller's Otyncr^r " as

l isted irr Ex. (C) "regardless of the alnourrts or terrns or condit ions set fbrth in any instrunrents of

indebtedness.  .  . "  (Ex.  12,  1.3) .  SLrre ly  the obl igat ior rs  in  issue here,  inc lLrd ing a ioan,  sat is fy  the

contract term "uny obl igation that nray exist lbr any of Sel ler 's Owners." (enrphasis added).

These contentiorrs fbi l .

D. Respondents Assert That "Claimants Breached the Operating
Agreement by Concealing Brad Donaldson's Transfbr of His
Memberslr ip Interests"

Respondents f lnd Donaldson's "Membership" puzzl ing, perhaps even contradictorl , ,  and

that is lrot surprising. He rvas accorded a Membership. but did not take an interest in KAXT 1br

himself-.  Rather. he held that irr terest fbr the benefi t  of the Trumblys. [ ]e understood i t  belorrged

to t l re  TrLrmblys and " i t  rvasn ' t  mine."  Sec Tr . ,  Day 2,  pp.  94-95,  l0 l  .  Accord ingly  and

'  Alrparently the Kapurs' forensic accountant had rrot lool<ed at her account.
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properly, as we have seen, he retLrrned that irr terest to the Trumblys at the end of 2009,x and

never received a K- I  f iol tr  KAXT at any t irne.

Respondents argue f lr ther that Clairnants concealed that Donaldson departed frorr

KAXT. To begin with. Trumbly said i t  was con' lmon hnolvledge that Dorraldson had departed,

brr t  the Kapurs say they d id not  know aboLr t  i t  unt i l  rve l l  in to 2012.  This  is  a he said/he said k ind

of  debate,  but  I  credi t the Kapurs 'honesty.  and bel ieve.  as they said,  they d id not  hnorv

Dorraldson had departed.

That, hor.vever, doesrr ' t  prove that Claimants corrcealed the f-acts. To the contrary. as lve

have seen,  every vot i r rg  l is t  f iom January 10,2010 fbnvard sholved that t l ie  
- f rurnblys 

had the

interest  Donaldson had held,  Donaldson d id not  appear  on the vot ing l is t  and had esserr t ia l ly

vanished l iont the scene. (See, e.g., Ex. 26, last page). Likewise, an F-L-C Ownership Report

dated November.20l 1, reviewed and approved by Kapur. also shorved Donaldsor-r had varr ished

fro ln the scene (Ex.  l9) .  Fur ther ,  Nal in i  Kapur  was one of  t rvo Managers,  and Kapur sa id he

"had the assurance" that she and Trumbly lvould be rur. lr l i rrg the company with access to al l  the

Cornpany's f- i les (although in fbct she was very busy during the Great Recession, and did not

review KAXT's f- inancial papers urrt i l  sornetime in2012). That also does not prove that the

Kapurs knew that Donaldson had returrred lr is interest to the Trr-rmblys or had departed. I t  does

show that Clairrrants did not undertake to hide the f-acts. and instead lelt  them exposed."

Respondents argue f irr ther that Donaldson's return of the interest he held in trust fbr the

TrLrrnblys tr iggered a Notice of Transfbr of Membership. That is incorrect. A Notice of Transf-er

of  Membership is  a Tr igger ing E,vent .  (See Op.  Ag. ,  $  8.3(d)) .  That  Event  g ives the Corrpany

Ithe abi l i ty to] buy the Member's interest. and i f  i t  does rrot,  the Mernbers, pro rata in erccordance

witfr their prior Melnbership interests, mav bLry i t .  ic l .  at $ 8.5.

That is not this case. Donaldson understood he held his interest in Trust fbr the

'  Donaldson was a good fr icnd of the TrLrnrblys, ancl l ie had given l l 'ee t irne and help to thent from t inre to t i tne over
20 years. He also was clear t l iat the Tnrnrblys' sale of t l ie Broadlancl l icense ancl assets 

"vas 
the driver that sr-rpported

the transaction, so again the interest Donalclson held belonged to thenr.
" Respondents point out that the KAXT 2009 Report did not nrentiorr the facts, bLrt Donalclson had not cleparted in
2009.  They a lso po in t  out  that  Donaldson rece ived a FRN in  2010,  but  by then he rvas in  Texas,  and he has no idea

where th is  FRN is .
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I  Trumblys. His duty rvas to return that inter"est to theTrustors. He r,vould break that dLrty and

2 violate his trust should he return that interest to the Company or the Mentbers, fbr the interest he

3 held belonged to the Trurnblys,  not  h im.  Tr .  Day I  a t  167,169;  Dec. ,  L ,x .  128.  Nor  would i t

4 have Inade any substantive dif l -erence to the Kapurs had Donaldson held that interest to the date

5 of sale or even l<ept i t  fbr hinrself .  fbr, again, the Kapurs' vclt ing and equity percentages vvould

6 Irot have changed an iota i f  he had dorre so. But he did not do that. He did wliat he prornised to

7 do. again as he shor-r ld.

8 These contentions fai l .
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E. Respondents Asset ' t  that Clairrants Deliauded Respondents
(Counterc la i r l  7)

Respondents advise that "the heart of this arbitrat ion is the underriable truth that

Claimants defiauded Respondents." Respondents base that contention on this al leged fact:

"When the Part ies were negotiat irrg, Clairnants represerrted to Respondents that other irrvestors

rvould join thern, and therefbre the ownership interests acquired by Respondents would be

accordingly capped." Respondents add that they "made i t  clear to the TrLrmblys that they rvanted

at least a 50oh or better ownership interest in KAXT to arJcqLrately protect their investment. As

negotiat ions conclLrded, the TrLunblys misrepresented to Respondcrrts that they coLrld havc no

Inore than a 42% interest in I(AXT because parts of the Cornpany would go to other investors

instead."

Those al legations were "the heart '"  of this arbitrat ion. according to Responderrts, but their

al legations were incorrect. Thus:

I .  Claimants did not represent to Respondents that other investors would. ioin

t lrern so Respondents' investrnent had to be capped at42o/o and no evidence shows they did.

Claintar-rts certainly tr ied hard to persuade other investors to invest. and so did Ravi Kapur. Both

fai led. Resporrdents certairr ly hnelv that. Again, as Kapur put i t ,  "nobody was loart i l tg t t toney to

smal l  bLrs iness in  par t icL l lar . "  As Respondents 'br ie f  put  i t .  "Warren ' t r - rut rb ly  had fa i led in

attract ing investors to KAXT and was therefbre dependent upon Respondents' r t tol-tey." Nor did

the Kapurs test i fy that Trumbly or any other Claimant said he or she was contr ibuting new
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Ironey to KAXT at any t inte or asl ied any Claimant to contr ibute any t l toney or.ved. Respondents

cite transcript passages to prove cltherwise. but they do not. See l tespondents Brief.  p. 48, ci t ing

Day 3. Ravi Kapur. Tr. 134-35 (Kapur says l ' rurnbly "was contirruing to look at dif l 'ererrt

possibi l i t ies fbr recapital izing the company.");  id. at 136-38 (Trumbly spol<e to Kapur about

possible investors f iorn Columbia, and f ' lorvcharts respectingthern, Ex. 25J.but none agreed to

invest, and the f ' lor.vcharts r,vere history); Trumbh,, Day 3. 133-.39 ("contelrplat ing" the Bogota

investors, a possibi l i ty that never happened). I f  Trurlbly had got $700.000 frorn other investors.

sure ly  he would have to ld Kapur  he had,  and perhaps both would have been h igh f iv ing one

another. And i f  Kapur expected Trurrbly to provide $700.000 (notwithstanding no one was

lerrding), i t  would seerr he would have lool<ed 1br i t  anci would have been angry hard Trumbly not

have produced i t .  Neither event happened.

2. Respondents did not rnake clear to the 
' frumblys 

that they "wanted at least

50% ownership." Nor did they represent that they could have no more than 42oA becau:;e other

parts of the Conrpany "r,vould go to other investors instead. ' ' '

(a) Kapur said early on " 'n- l) /  idcul is to be a f ir l l  50-50 partner r,vi th you

over t irre," not now. (Ex. l ;  ernphasis added). Again, both rnen thought the "target" rvas to get

$300,000 frorr other investors. I f  such an irrvestor was fbund. KapLrr sr-rggested the investor

rvoLrld get20o/u of the corrpany, nof 50% and not 42% either. id. But no srrch investors

appcared, and instead the Kapurs invested the $300,000.r0 Since they investerJ those clol lars etrrd

no one e lse d id.  inc ludi r rg the indebted Trumbly,  they obta ined 42% of  the Company.

(b) The proposit ion that the Trumblys represented that Responclents

corrld not have rrore tl 'tan 42Yo because it rvould go to other investors is based on tlte san-lc

c i ta t ions in  f l  l .  above were based on.  None of  those c i ta t ions proved any such th ing.  Indced.  i1-

t lrere were another $700,000 corning in, r,vhy wor,r ld TrLrr lbly have accorded a 42oA interest to the

I(apurs fbr $300,000?

In sun ' r .  these l l 'aud c la i r rs  are L lnproved bv c lear  and convinc ing ev idence or  at  a l l .

" 'Respondents '  br ie f  sornet i rnes s ta tes that  $430,000,  inc lud ing serv ices,  was prov ided by the KapLrrs  over  the
years ,  but thatwas not  proved.  I t  is  c lear t l ra t  $270.225 was prov ic lcc l  in  cash ( t rx .9) .  Kapur  adv ised t l ta t  tens o1 '
thousands were paid in conncctiorr with the KTVLJ dispute, br.rt  horv nrany of t l rose t l iousands was not adch'essecl.
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I  3. Respondents assert that the "rregotiat ior-rs culnrinated in the Op. Ag.,

2 which obl igated the Noonans to corr t r ibute $150,000" arrd Donaldsorr  to  contr ibr - r te  $250.000 in

3 Lrnpaid legal  serv ices.  That  is  a repr ise of  l l  (B)  and (C)  above,  ancJ therefbre fa i ls .  A lso.  no one

4 coLrld reasotrably have bel ieved that Donaldson could contr ibute $250.000 irr ner,r ' '  legal services

5 i r r  the 30 days a l lo t ted to Members to contr ibute capi ta l  to  KAXT (Op.  Ag.  3.2)  to  begin rv i th .

6 It  is worth noting that as early as October 5, 2009. Trurnbly sent three "KAX'| Ir irrancial

7 Reports" to the Kapr-rrs. (Ex.40). On the top of the f lrst colurln of the f lrst and second pages of

8 the f lrst of the three Reports, and in black capitals cal led " lnvestn-lent Inc',olne," the Report

9 sltowed, as you go across the colurrr- ls, " lrrvestrnent Incorne' '  of $266,225. That rvas thc alnoLrnt

l0 the Kapurs had invested b1,then. There were no other investments shown. because there were

1l , .ro,.r. . '  '  No doubt the t i t le " lnvestrnent Income" is an odcJ narne, so the Kapurs rnay not have

12 understood that i ts dol lar investrnent r,vas the only such irrvestment made by anyone. But

l3 Trurnbly clearly understood i t  and. in his r,vay (we al l  knor,v he is not a gif ted accountant)

14 d isc losed i t .  A lso,  that  rvas not  a orre- t i rne d isc losure.  Trumbly serr t  rnonth ly  l inancia l

15 staternerrts to the Members over the years. None of them showed any investment rroney coming

l6 i r r to  KAXT besides the Kapurs '  nroney.

17 Counterc la im T ( f iaud)  fa i ls .

l 8

1 9

20

F. Responderrts Assert That Claimarrts'  Supposed FraLrd and Fai lure
to Per fbrm thei r  Op.Ag.Obl igat ions E,nt i t le  Them to a Major i ty
Ownersh in  of  KAXT

However :

Based on the l indings and conclusions set fbrth above:

l .  I t  is declared and conf- irmed that the Assct Purchase Agreement between OTA.

2l ( l )  There was no such t ierLrd. so there is no rerledy to look fbr.

22 (2) The al leged f-ai lure to perfbnn the Op. Ag. obl igations is basecl on t l te

23 a l leged wrongs of  the Noonans and Donaldson.  Those a l legat ior rs  f?r i led.  so again there is  a lso

24 no remedy to look lbr.

2 5  I I I .  P H A S E  I A W A R D

26

27

28 r r  A l i t t le  la ter ,  that  nurnber  gre i .v  to  $270.225.  See a lso f i r .  l0  a t  p .  I4 .
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LLC and KAXT, LLC rvas duly authorized and val idly cxecuted by KAXT, LLC, and rnay be

consLu.l l . l tated in accordance with i ts tenns. Cl laimarrts and Sutton are enti t led to do so at their

earl iest converl ience, subiect to paragr apl ' t  2 below.

2.  Unless both Par t ies agree otherwise the monies paid by OTA, LLC to KAXT shal l

be placed and relnain in escrolv unti l  the Final Award issues. as Clairnants suggestcd at the

Prehearing Confbrence. Assuming both Part ies do not agree othenvise, the Part ies shal l  rneet

and conf-er at their earl iest convenience to agree Lrpor-l  the terms of the escro\,v, and advise the

AAA and the Arbitrator within 5 business davs of the date o1-this Phase I Award what those
J

lerr t ts are.

3.  Respondents shal l  ta l te  noth ing by thei r  courr terc la ims I  and 2,3 (waived)  4.6

(a lso waived)  and7,  and they are d isrn issed.

4.  T l r is  Phase I  Award lesolves a l l  issues sLrbmi t ted by the par t ies in  Phase l ,  ercept

(a) any disputes or other matters regarding the escrow; (Ll) the amount of-recoverable lbes arrd

costs. i f  any, and (c) the fbes and costs of the arbitrat ion and the arbitrator. which lvi l l  be

calculated by the AAA. The fbes and costs respecting f ' ]hase I and Phase 2 shal l  be calcr-r lated

and presented when the Phase 2 or Final Award issues.

5. The Final Award wil l  incorporate the Phase I and 2 Awards artd the recoverable

fbes and costs and the f-ees and costs of the arbitration and the arbitrator ref-erred to in fl4. above.

6.  This  Award resolvesal l  d isputes submit ted in  Phase I  o f  the arb i t ra t ion,  and a l l

c la i rns not  express ly  granted are denied.

7 .  The Phase 2 issues concern Respondents '  Courr terc la ims 5,  9 and 10.  Those

cla inrs s l ra l l  be resolved af ter the Phase 2 br ie l i  are f - r led on Septetnber  21,2013.

Dated:  September lJ .  2013

1 i l

/-d;x*t ,{{' #"e'
By:

David NI .  Hei lbron.  Arb i t ra tor
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CERTIFICATE OF SERVICE

I, Anne Thomas Paxson, a member of the law flrm Borsari & Paxson. herebv

certify that a true copy of the foregoing Sr"rpplement to Opposition to Petition to Dismiss,

Deny, or, in the ,\lternative, Flold in Abeyarrce, \^/as this 25th day of Septernb er 2013

sent, via email and via First Class United States mail, postage prepaid, to each of-the

following:

Dennis P. Corbett
Laura M. Berman
Lerman Senter PLLC
2000 K Street, N.W., Suite 600
Waslrington. DC 20A06

F. Thomas Moran
Wilkinson Barker Knauer LLP
2300 N Street, N.'W., Suite 700
Washington, DC 20037

Arr*-


