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October 5, 2012 

BY HAND DELIVERY AND ELECTRONIC MAIL 

Mr. Robert Baker 
Chief, Political Programming Branch 
Policy Division 
Mass Media Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

Re: Complaint of Andrew Beacham 

Dear Mr. Baker: 

Raycom Media, Inc. (“Raycom”), parent company of the licensees 
of Station WAVE(TV), Louisville, Kentucky, and Station WFIE(TV), 
Evansville, Indiana (the “Stations”), hereby responds to Mr. Randall Terry’s  
October 4, 2012 response to our October 3, 2012 reply regarding a complaint 
by Mr. Andrew Beacham.  The complaint concerns the Stations’ 
determination that Mr. Beacham, an Indiana resident, has failed to 
demonstrate that he is a legally qualified candidate for the United States 
House of Representatives from the Commonwealth of Kentucky.  Mr. Terry’s 
response follows up on his September 26, 2012 e-mail to Raycom Assistant 
General Counsel Christopher Tygh, in which he admonished Mr. Tygh: “[D]o 
your f***ing job, and help keep free elections in place, so that we do not have 
another civil war, and so that Americans do not have to kill people who try to 
subvert free elections.” (Emphasis added.) (Terry Sep. 26, 2012 e-mail 
attached.) 

Mr. Terry’s response evidences fundamental misunderstandings 
of the U.S. Constitution, the Communications Act, FCC rules, and the states’ 
role in determining the eligibility of candidates to hold federal office. 

First, Mr. Beacham has no First Amendment right to forced 
access to the Stations.  Indeed, without taking any view on Mr. Terry’s 
position that Mr. Beacham has a “God given right . . . to reach voters” on 
commercial broadcast stations, Terry Sept. 26 e-mail, no person has a First 
Amendment right, under any circumstance, to access any commercial 
broadcast station. Contrary to Mr. Terry’s assertion that the Stations are 
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“obstructing Mr. Beacham’s First Amendment rights, as afforded to a federal 
candidate,” Terry Oct. 4 response at 2, not even a federal candidate has a 
First Amendment right to access broadcast stations.  Legally qualified federal 
candidates’ political broadcasting privileges were extended to them by 
Congress in the Communications Act and are, therefore, subject to the 
criteria enacted by the Commission in accordance with the rulemaking 
powers delegated to it in that Act.  As discussed below, among these criteria 
is the requirement that a candidate be “qualified . . . to hold the office for 
which he or she is a candidate.”  47 C.F.R. § 73.1940(a)(2). 

Moreover, the only First Amendment rights implicated with 
regard to Mr. Beacham’s attempt to force access to the Stations are the 
Stations’ own.  As elaborated in our October 3, 2012 reply at 8, the First 
Amendment protects stations’ editorial discretion not to air advertisements it 
finds objectionable—with the solitary exception of those advertisements 
placed by a legally qualified federal candidate exercising political 
broadcasting privileges under Sections 312 and 315.  Thus, it is incumbent 
upon the Commission not to encroach upon Stations’ First Amendment rights 
by permitting Mr. Beacham, an individual who does not satisfy the 
Commission’s criteria for a legally qualified candidate, to force access to the 
Stations. 

Second, Mr. Beacham, not the Stations, bears the burden of 
proof with regard to his entitlement to political broadcasting privileges.  Mr. 
Terry demonstrates a fully inverted understanding of the law when he states: 
“Raycom would . . . bring into question facts, such as the legitimacy of Mr. 
Beacham’s candidacy, that are far outside of their purview,” “[t]he 
overwhelming burden here lies with Raycom,” and “in the absence of such[] 
data . . . Raycom asserts it can determine Mr. Beacham is ‘not [a] legally 
qualified candidate.’”  Terry Oct. 4 response at 1, 4, 2. This is not a close or a 
novel question; the Commission resolved that this burden belongs to the 
candidate in cases decided before Mr. Beacham was born. 

“A candidate must prove that he is a legally qualified candidate 
in order to gain his rights under Sections 315 and 312(a)(7).”  Political 
Broadcasting Primer, 100 F.C.C. 2d 1476, 1482 (1984).  And specifically in 
the context of a complaint to the Commission: 

“The burden is on a complainant to establish that 
he qualifies under Commission Rules as a legally 
qualified candidate before the Commission will 
take action on a complaint filed under Section 315 
or 312(a)(7) of the Communications Act.  This is 
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true whether or not a licensee has claimed that the 
candidate is not legally qualified.” 

In re Complaint of Anthony R. Martin-Trigona, 67 F.C.C. 2d 743, 745 (1978). 

In light of Mr. Beacham’s burden to prove that he is a legally 
qualified candidate before being granted mandatory access to the Stations at 
regulated rates, the Stations requested documentation that Mr. Beacham 
satisfied the criteria of Section 73.1940 of the Commission’s rules.  Mr. Terry 
indicates the belief that Mr. Beacham was treated unfairly in this regard.  
Terry Oct. 4 Response at 3–4 (“[Y]es, he does spend time elsewhere, as do a 
great many of our elected leaders, none of which would we accuse of the 
charges levied against Mr. Beacham by these stations.”).  However, unlike 
Mr. Beacham, the “large majority of individuals involved in our political 
process” do not reside in a state other than that which they seek to represent 
in office.  Id. at 4.  Upon learning that Mr. Beacham resides in Indiana, it 
was entirely reasonable and responsible for the Stations to request evidence 
of Mr. Beacham’s status as a legally qualified candidate. 

Indeed, requiring individuals to prove that they are “legally 
qualified candidates” is essential to stations’ ability to protect themselves 
from liability.  Stations are insulated from liability for statements broadcast 
by legally qualified candidates pursuant to Sections 312 and 315.  See 
Political Broadcasting Primer, 100 F.C.C. 2d at 1486.  This protection 
prevents “the unconscionable result of permitting civil and perhaps criminal 
liability to be imposed for the very conduct the statute demands of the 
licensee.”  Farmers Educ. & Coop. of Am. v. WDAY, Inc., 360 U.S. 525, 531 
(1959).  If a station broadcasts spots at the behest of someone other than a 
legally qualified candidate, however, the station is not insulated from liability 
for the individual’s defamatory statements.  This concern demonstrates why 
it is entirely appropriate for the Stations to take the content of a spot into 
account in deciding whether to require—as is its right to do under 
Commission precedent—proof of the purported candidate’s status as a legally 
qualified candidate.  As noted previously, the spots in question compare 
President Obama to Adolph Hitler and Ted Bundy, and they suggest that 
President Obama funded the murder of Christians and Jews by the “Muslim 
Brotherhood” with U.S. tax dollars.  If the Stations air the spots, they could 
be sued for defamation (not only by President Obama, but by others who 
might claim they have been implicated in the supposed Muslim Brotherhood 
murders).  And if the Stations are unable to prove that Mr. Beacham is a 
legally qualified candidate, they could potentially be liable for the content of 
Mr. Beacham’s statements.  Given that the Stations have received no 
evidence that Mr. Beacham is qualified to hold the office for which he 
purports to run, the Stations could not prove that Mr. Beacham is a legally 
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qualified candidate.  In the absence of immunity for airing the spot, the 
Stations accordingly have legitimately and prudently declined to air the 
spots. 

Third, Mr. Beacham still has failed to prove that he is a legally 
qualified candidate for U.S. Representative from Kentucky.  Under Section 
73.1940(a)(2), to be considered a legally qualified candidate, an individual 
must be “qualified . . . to hold the office for which he or she is a candidate.”  
Under Article I, Section 2 of the U.S. Constitution, “[n]o person shall be a 
Representative . . . who shall not, when elected, be an Inhabitant of that 
State in which he shall be chosen.”  Mr. Beacham has provided no evidence 
that he is an inhabitant of Kentucky, nor has he provided any evidence that 
he will become an inhabitant of Kentucky by Election Day—even assuming 
such evidence would suffice to be considered currently “qualified . . . to hold 
the office.”   

In fact, Mr. Terry’s statements make it even clearer that Mr. 
Beacham is not a legally qualified candidate.  Mr. Terry’s assertions 
constitute a clear admission that Mr. Beacham has no intention of relocating 
to Kentucky by Election Day.  Mr. Terry states that, “[i]f elected Mr. Beacham 
would then reside . . . in . . . the state of Kentucky.”  Terry Oct. 4 Response at 
3 (emphases added).  He also states that Mr. Beacham intends “to be an 
inhabitant of KY-2 on the day of the election.”  Id. at 3 (emphasis added).  But 
for purposes of Article I, Section 2, “inhabitant . . . certainly means more than 
sojourner.”  Cases of Contested Elections in Congress 464 (D. Bartlett ed. 
1865) (discussing the case of Jennings Pigott).  And in the “related context” of 
Congressional apportionment, the U.S. Supreme Court looked to the use of 
the word “inhabitant” in the Representative eligibility qualifications of 
Article 1, Section 2 in interpreting its “usual residence” standard, which “has 
been used broadly enough to include some element of allegiance or enduring 
tie to a place.”  Franklin v. Massachusetts, 505 U.S. 788, 804 (1992).   

Fourth, Mr. Beacham continues erroneously to rely on the 
determination of the Kentucky Secretary of State’s Office that he has 
qualified for a place on the ballot as evidence that he is qualified to hold the 
office of Representative.  Mr. Terry cites several state election board websites 
for the undisputed proposition that Mr. Beacham must be a resident of 
Kentucky by Election Day.  Yet Mr. Terry fails to grasp the distinction 
between being qualified to run for Representative from Kentucky—which an 
Indiana resident may be able to do—and being qualified to hold the office of 
U.S. Representative from Kentucky, which an Indiana resident certainly 
cannot do.  See U.S. Const. art. I, § 2, cl. 2.  As Raycom pointed out in our 
initial reply, Kentucky state law has absolutely no bearing on who is eligible 
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to be a Representative of Kentucky in Congress.1  Therefore, the placement 
by the Kentucky Secretary of State’s Office of Mr. Beacham’s name on the 
ballot is irrelevant to the question of whether Mr. Beacham is qualified to 
hold the office of Representative under the U.S. Constitution.  The answer to 
that question—Mr. Beacham’s constitutional eligibility to represent 
Kentucky as an Indiana resident—is determinative of whether Mr. Beacham 
is “qualified . . . to hold the office for which he is a candidate” under Section 
73.1940(a)(2) of the Commission’s rules. 

Finally, the Commission should not even consider imposing the 
requested sanctions on the Stations where Mr. Beacham has failed to adhere 
to the Commission’s procedural standards, in violation of Stations’ procedural 
rights.  We note that, despite our raising this issue in our October 3, 2012 
reply to Mr. Beacham’s complaint, his campaign has once again failed to 
serve the Stations with a copy of their filing on this matter. 

The Stations are not in violation of any of the Commission’s 
political advertising rules.  For the reasons described above and in our 
October 3, 2012 reply, the Commission should dismiss the complaint. 

Respectfully submitted,

 

Kurt Wimmer 
Kerry L. Monroe 

Counsel for Raycom Media, Inc. 
 
cc: Mr. Andrew Beacham (by e-mail) 
 
att:  Randall Terry e-mail to Raycom Assistant General Counsel 
Christopher Tygh (Sep. 26, 2012) 
	

																																																								
1	States	have	no	power	to	add	any	additional	residency	requirements	for	candidates	for	
Representative	beyond	those	elaborated	in	the	Constitution.		See, e.g., U.S. Term Limits, Inc. v. 
Thornton,	514	U.S.	779	(1995);	Campbell v. Davidson,	233	F.3d	1229,	1235	(10th	Cir.	2000);	Schaefer 
v. Townsend,	215	F.3d	1031,	1039	(9th	Cir.	2000).	



From: OverturnRoe [mailto:randallterrymedia@gmail.com]  
Sent: Wednesday, September 26, 2012 11:35 AM 
To: Tygh, Christopher; mmcgarr@hrprep.com; TStansbury@wileyrein.com; 
djohnson@whas11.com; abetasso@belo.com; JBurgett@wileyrein.com; 
jjohannessen@trep.com; bodil@wbko.com 
Subject: To WAVE: Why Americans do NOT have to kill people like you. 
 
 
To the Lawyers, Managers, and Sales People at WAVE who are trying to suppress Andrew 
Beacham's ads, and subvert free elections. 
 
 
Greetings.  
 
I am Randall Terry. I am Andrew Beacham's Campaign Manager. 
 
Have you ever thought about why we Americans don't kill people to change power? (I.e., see 
Egypt, Libya, Syria, etc.) 
 
Or put positively: Have you ever thought about why we Americans have free and open elections?  
 
We have free and open elections so that we don't have to exile people, torture people, imprison 
people, kidnap people, and kill people in order to change political leaders. 
 
In one of your letters, you talked about viewers "being offended" by Andrew's ads. If we had TV 
in 1850, and we showed slaves being beaten, raped, abused and killed, do you think some of 
your viewers - who held slaves, or who were just racists who believed in slavery - would have 
been offended? I'm sure they would have been enraged. 
 
And then, in 1860, before President Lincoln was sworn in, South Carolina decided they would 
not sit under a man who even had anti-slavery thoughts. (And Lincoln was no abolitionist.) 
 
You are at least a little familiar with the history, but given your ignorance and arrogance, I doubt 
you can "connect the dots," so I will do it for you... 
 
South Carolina decided it would not allow free elections; that they would rather shed blood, 
imprison people, and keep people as slaves, etc., than have free elections, and perhaps lose their 
right to hold slaves. (You can understand their motivation I'm sure - some great slave sex, 
someone to do all your heavy lifting, call you Master, etc.) The Confederacy was born, and 
millions were wounded and killed, because certain elitists would not allow free elections. It took 
a war to end slavery. 
 
Let's connect the dots to today. 
 
Abortion is murder; a crime against God and man. It is - like slavery was in 1850 - the number 
one ethical and political issue of our times.  



 
The Constitution - especially the First Amendment - protect our God given right (and your lucky 
protection) to choose our political servants in free elections, and to say the words and show the 
images regarding the issues that drive those elections. 
 
The FCC had the wisdom - and the courts have upheld the law - to say that in order to have free 
elections AND THE PEACEFUL TRANSITION OF POWER (I.e., this is why Americans don't 
have to kill people like you), federal candidates' free speech and their ability to herald the 
message they see fit is, and must remain, sacrosanct. If it were taken away, it would be paving 
the way for violence...perhaps another civil war...or perhaps just random killings, or torture, or 
imprisonments, or kidnappings, etc., so that power could be obtained. 
 
So folks...which do you prefer? Peaceful elections, with the protection of free speech, or the use 
of violence to obtain power? 
 
The next time you try to subvert free elections, to pervert or subvert the law, and deny the God 
given right of candidates to reach voters, and the God given right of voters to hear from 
candidates on the critical issues of the day; the next time you betray the sacred trust granted to 
you by "we the people" to hold your FCC license in trust, think of what you are paving the way 
for. Think hard. Think of what it means to you personally. 
 
And then do your f***ing job, and help keep free elections in place, so that we do not have 
another civil war, and so that Americans do not have to kill people who try to subvert free 
elections. 
 
If you have any questions, feel free to contact me. 
 
Sincerely,  
 
Randall Terry 
 
--  
Kathy Veritas, Juan Lepanto,  
202-531-7547 
Press Contacts 
www.OverturnRoe.com  
 
Operation Rescue-Insurrecta Nex  
904-687-9804 
P.O. Box 23775  
Washington, D.C. 20026 


