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Re:   WHDH-TV Response to Informal Complaint of Bill Allan 
FCC Case No. 2039137 
 

Dear Ms. Miller: 
 

On behalf of WHDH-TV, the licensee of WHDH, Boston, Massachusetts, this letter 
responds to the above-referenced informal complaint filed by Bill Allan regarding WHDH’s 
10:00 p.m. newscast on November 4, 2017 (the “Complaint”).  Through a Notice of Informal 
Complaint dated November 13, 2017, the Commission informed WHDH-TV of the Complaint.  
In support of this response, attached hereto is a letter from Beth Aschenbrenner, President/CEO 
of U.S. Captioning Company (“U.S. Captioning Letter”), which has been providing captioning 
services for WHDH for more than 18 years. 
 

In the Complaint, Mr. Allan states that, during WHDH’s live newscast at 10:00 p.m. on 
November 4, 2017, the closed captioning “was running approximately 20 seconds behind,” the 
captioner “missed interpreting some words,” and “much of the last comments were lost in the 
transition to the next segment.”  Unfortunately, Mr. Allan is correct that some of the captions for 
this program were missing, and that the captioning generally was delayed, which caused the 
captioning at the end of the program’s segments to be cut off.  WHDH-TV takes its closed 
captioning responsibilities very seriously, and deeply regrets that this program was not fully 
accessible to Mr. Allan and other viewers who are deaf or hard of hearing.  However, as detailed 
below, WHDH-TV believes that no further action on the Complaint is warranted given the de 
minimis nature of the captioning issues noted by Mr. Allan.  WHDH-TV also believes that no 
additional benefits would arise from further action on the Complaint given that immediate action 
was taken both to remedy these captioning issues and to ensure that such issues do not reoccur. 
 
 Although the Commission’s rules require that 100% of new, nonexempt English language 
programming is closed captioned,1 in evaluating whether a television station has complied with 

                                            
1 See 47 C.F.R. §79.1(b)(1)(i). 
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this requirement, the Commission “will consider showings that any lack of captioning was de 
minimis and reasonable under the circumstances.”2  Notably, as Mr. Allan indicates in the 
Complaint, only “some words” during this program were not captioned.  Moreover, as described 
in attached letter, the missing captions were caused by an issue with the captioner’s software.3  
Given the small number of words that were not captioned and the fact that these software issues 
could not have reasonably been anticipated, WHDH-TV believes that the lack of captions was 
both de minimis and reasonable under the circumstances, and thus, that the Commission should 
not find an actionable violation of its general closed captioning requirement. 
 
 The Commission’s rules also impose certain captioning quality standards.  Relevant here, 
the “synchronicity” quality standard requires that captioning “coincide with the corresponding 
spoken words and sounds to the greatest extent possible, given the type of programming,”4 and 
the “completeness” quality standard requires that captioning “run from the beginning to the end 
of the program, to the fullest extent possible.”5  Although the captioning delay during WHDH’s 
newscast caused this program to fall short of the high expectations of WHDH-TV and U.S. 
Captioning, given the circumstances, WHDH-TV believes that this delay amounted to no more 
than a de minimis captioning error, and thus, does not constitute an actionable violation of the 
Commission’s captioning quality standards.6 
 
 In determining whether a captioning error is de minimis, the Commission, among other 
things, will consider the reason for the failure, whether the failure was one-time or continuing, 
the degree to which the program was understandable despite the errors, and the time frame 
within which corrective action was taken to prevent such failures from recurring.7  WHDH-TV 
believes all of these factors support a Commission finding that the captioning delay at issue here 
constitutes no more than a de minimis error, and thus, not an actionable violation of the 
Commission’s rules.  Specifically, the delay in WHDH’s captioning was caused by an issue with 
the captioner’s software that neither WHDH-TV nor U.S. Captioning could have reasonably 
anticipated; such delay is not a continuing, or even reoccurring, issue; although the delay caused 
some captions to be cut off at the end of the program’s segments, Mr. Allan did not allege that 
the newscast generally was not understandable; and steps were taken quickly both to remedy the 
captioning delay and to ensure that it does not reoccur.8 
 

                                            
2 47 C.F.R. §79.1(e)(10). 
3 See U.S. Captioning Letter at 2. 
4 47 C.F.R. §79.1(j)(2)(ii). 
5 47 C.F.R. §79.1(j)(2)(iii). 
6 See 47 C.F.R. §79.1(j)(3) (“Video Programmers shall ensure that captioning meet the standards 
… for accuracy, synchronicity, completeness and placement, except for de minimis captioning 
errors.”). 
7 See 47 C.F.R. §79.1(j)(3). 
8 See U.S. Captioning Letter at 1-2. 
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 Notably, when applying the captioning quality standards to live programming, such as 
WHDH’s newscast, the Commission’s rules specify additional factors that will be taken into 
account in determining whether a captioning error constitutes an actionable violation of those 
standards.  The Commission does so due to “the challenges in captioning live programming, such 
as the lack of an opportunity to review and edit captions before the programming is aired on 
television.”9 
 

For instance, with respect to the synchronicity quality standard, the Commission has 
recognized “that a slight delay in the delivery of live captions is inevitable due to the time it 
takes for the captioner to hear the program, provide the captions, and have the captions 
transmitted to the viewer.”10  Accordingly, when live programming is at issue, the Commission 
takes into account the “extent to which measures have been taken, to the extent technically 
feasible, to keep any delay in the presentation of captions to a minimum…”11  As detailed in the 
attached letter, U.S. Captioning assigns its captioners long-term to particular programs to permit 
them to become familiar with each program they caption, as well as the station airing such 
program.12  In addition to generally improving the quality and reliability of captions, the 
familiarity that the captioners gain with their assigned programs reduces the delay typically 
associated with the captioning of live programming. 
 
 Similarly, with respect to the completeness quality standard, the Commission has 
recognized that “the delays inherent in sending caption transmissions on live programs to 
viewers pose particular challenges with respect to ensuring that the entire program is captioned 
up to its very last second.”13  Accordingly, in determining whether a lapse in captioning 
completeness is de minimis, and thus not actionable, the Commission takes into account 
“whether steps have been taken, to the extent technically feasible, to minimize the lag between 
the time a program’s audio is heard and the time that captions appear, so that captions are not cut 
off when the program transitions to a commercial or a subsequent program.”14  As noted, U.S. 

                                            
9 Closed Captioning of Video Programming, Report and Order, Declaratory Ruling, and Further 
Notice of Proposed Rulemaking, 29 FCC Rcd 2221, 2225 (2014) (“Captioning Quality Order”); 
see U.S. Captioning Letter at 1-2 (“Since these are live captions, there is an expected delay of 
approximately 5-7 seconds for the live audio feed to reach our captioner, for her/him to caption 
what is heard using specialized equipment and software, for it to be processed into text, then to 
send the data file back through their computers via either IP or telephone lines to the station’s 
encoder which then broadcasts them on the air for all to view.”). 
10 Captioning Quality Order, 29 FCC Rcd at 2251. 
11 47 C.F.R. §79.1(j)(3)(ii). 
12 See U.S. Captioning Letter at 2.  WHDH-TV notes that, although a “fill-in captioner” was 
assigned to WHDH’s 10:00 p.m. newscast on November 4, 2017, the captioning issues 
experienced during that program were caused by the captioning software, not as a result of the 
captioner who is regularly assigned to this program not being available on that date.  See id. 
13 Captioning Quality Order, 29 FCC Rcd at 2252. 
14 47 C.F.R. §79.1(j)(3)(iii). 
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Captioning’s practice of assigning its captioners to particular programs on a long-term basis 
reduces the delay associated with the captioning of live programming.  In turn, this practice also 
makes it less likely that captions are cut off at the end of a program or program segment. 
 
 Although U.S. Captioning’s program assignment practice typically results in a minimal 
captioning delay of 5-7 seconds for live programming, the delay during the newscast at issue 
admittedly was longer.15  That longer delay, however, resulted from an unforeseeable issue with 
the captioning software used by U.S. Captioning.  U.S. Captioning’s software issue has since 
been corrected, and thus, the longer captioning delay experienced during that program should be 
an isolated incident.  The Commission, therefore, should not focus on that lone incident, but 
instead give due consideration to the long-time captioner assignment practice described above, 
which both keeps any delay in the presentation of captions to a minimum and minimizes the lag 
between the time a program’s audio is broadcast and the time that captions appear. 
 
 For the above reasons, WHDH-TV believes that the issues with its closed captioning 
during its November 4, 2017 newscast, while regrettable, were de minimis and reasonable under 
the circumstances.  Nevertheless, WHDH-TV will continue to monitor its closed captioning 
closely, and address any issues that it detects or that are brought to its attention by viewers.  
Moreover, U.S. Captioning has committed to continually assessing its captioners to ensure that 
similar issues do not again arise in the future.16  WHDH-TV therefore respectfully requests that 
the Commission take no further action on the Complaint.  In the event that there are questions 
concerning this matter, please communicate with the undersigned.  
 
 
        Very truly yours, 
 
          /s/     
        Leighton T. Brown 
        Counsel to WHDH-TV 
 
 
 
cc (via email):  Bill Allan (wfallan@gmail.com) 
 

                                            
15 See U.S. Captioning Letter at 1. 
16 See id. at 2. 



 

Dear Mr. Fallen and the FCC Consumer Help Center, 

 I would like to reach out to you in response to the Informal Complaint #2039137 

concerning the closed captioning issues that occurred on November 4th, during WHDH-TV’s 

10:00 pm news program. I am Beth Aschenbrenner, President/CEO of U.S. Captioning 

Company. We are contracted to provide the live Closed Captioning services for WHDH and 

have been doing so for over 18 years. It is imperative to us that we provide the highest standard 

of reliable, quality captions for all our viewers like you. WHDH and U.S. Captioning Co. take 

captioning very seriously and will do whatever it takes to maintain compliance. 

 I personally apologize for the lack of timeliness of captions and quality concerns during 

this news cast. We performed an evaluation of both the quality and timing of this program and 

did find it to be well below our standards.  After our IT Department performed numerous tests 

with this captioner’s technical set up, we have found that her operating system was not working 

properly with her captioning software which caused drops in captions and the unacceptable 

delay. We have removed this captioner from our schedule until we retest and confirm her 

software difficulty has been completely resolved. We appreciate the opportunity to improve. 

Since these are live captions, there is an expected delay of approximately 5-7 seconds for 

the live audio feed to reach our captioner, for her/him to caption what is heard using 

specialized equipment and software, for it to be processed into text, then to send the data file 

back through their computers via either IP or telephone lines to the station’s encoder which 



then broadcasts them on the air for all to view. Some of the delay depends on the speed of the 

speaker, news programming usually tends to be clocked at rates above 280 words per minute. 

 The captioner who was captioning that evening was a “Fill-in” captioner, which means 

she was not the captioner who is assigned to that show on a long term basis. When we assign 

our captioners shows, it becomes theirs. They caption it day in and day out for years! They learn 

everything about that program, who are the anchors, what are the names of the local 

landmarks and government officials, and what is that program’s format. This way the captioner 

becomes very comfortable with the station’s staff, their processes, their settings and their 

program. We find that this provides for higher quality and reliability. But unfortunately, 

situations arise when the Regularly Scheduled Captioner is unable to cover their show and we 

need to replace her/him with a Fill-in Captioner. A fill-in captioner’s quality will be somewhat 

lower due to the lack of familiarity with the station and all its processes and information. But in 

this case we have found that the software incompatibility with the operating system had not 

only caused the delay but some drops in captions.  

This last week we have been testing a multitude of captioners, researching successful set 

ups and possible causes, making changes, then retesting and documenting all the variables 

involved and results for reference to ensure this issue was not prominent in any other 

captioners. We have found a number of effective solutions for the small few of captioners that 

we discovered needed modifications. Our study showed that these adjustments were able to 

diminish the lag time significantly and maintain consistent captions.  

We have provided technical assistance and will be continually assessing captioners 

moving forward. We are dedicated in constantly working with our stations to achieve the 

highest levels of captioning.  



Thank you for reaching out to inform us of this situation, again, I apologize for the 

issues with captioning. We will continue to strive for excellence in providing the viewer with 

assessability to the programs we caption.  

Please let me know if you have any other concerns. 

Sincerely, 

Beth 

Beth Aschenbrenner 
President/CEO 
Country World Productions, Inc. 
U.S. Captioning Company 
bka@uscaptioning.com 
Phone: (920) 338-9201 
Fax: (920)338-9202 
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