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May 24, 2007

Federal Communications Commission
236 Massachusetts Avenue, S.E., Suite 110
Washington, D.C. 20002

Attn: Mary Turner
Investigations and Hearings Division
Enforcement Bureau, Room 4-C330
Federal Communications Commission

Re:

Young Broadcasting of San Francisco, Inc.
File No. EB-06-1H-3414
Response to Letter of May 1, 2007

Dear Ms. Turner:

HENRY E. FRYE
OF COUNSEL

<. LEE LLOYD
SPECIAL COUNSEL

FOUNDED 1897

AUBREY L. BROOKS (1872-1958)
W.H. HOLDERNESS (1904-1965)
L.P. McLENDON (12880-1968)
KENNETH M. BRIM (1898-1974)
C.T. LEONARD, JR. (1929-1983)
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GREENSBORO OFFICE
2000 RENAISSANCE PLAZA
230 NORTH ELM STREET
GREENSBORO, N.C. 27401

WASHINGTON OFFICE
601 PENNSYLVANIA AVENUE, N.W.
SUITE 500, SOUTH BUILDING
WASHINGTON, D.C. 20004

WRITER'S DIRECT DIAL

Please find enclosed, on behalf of Young Broadcasting of San Francisco, Inc., licensee of
Station KRON-TV, San Francisco, California, a Response to the May 1, 2007, Letter of Benigno E.

Bartolome, including two VHS recordings of the broadcast material in question.
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If any questions should arise during the course of your consideration of this matter, please
communicate with this office.

Sincerely,

Stephen Hartze ;
Counsel to Young Broadcasting of San Francisco, Inc.

Enclosures

cc: Jennifer A. Lewis, Investigations and Hearings Division, EB Room 4-C330
Mary Turner, via email
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bce: Mark Antonitis
Jan Cross
Deb McDermott

Mark—please place a copy of the Response in the public file.



Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Young Broadcasting of San Francisco, Inc. File No. EB-06-1H-3414

Licensee of Station KRON-TV,
San Francisco, California

RESPONSE OF YOUNG BROADCASTING OF SAN FRANCISCO, INC.
TO THE MAY 1, 2007, LETTER OF BENIGNO E. BARTOLOME
Young Broadcasting of San Francisco, Inc. (“Young”), licensee of Station KRON-TV,
San Francisco, California, by its attorneys, submits this response to the letter dated May 1, 2007,
from Benigno E. Bartolome (the “Letter”) in connection with the above-captioned matter.
On September 6, 2006, at approximately 11:26 p.m., near the end of the locally produced
KRON 4 News at 11, the anchors engaged in “banter” that referred to certain other programs

broadcast on the Station (“Material”).

The Program Material is not actionable because it aired after 10:00 p.m., during the “safe
harbor.” See 47 CF.R. § 73.3999(b). In addition, contrary to the Complainant’s
characterization, the Material was not “lewd” or “indecent.” The Complaint is also inaccurate
insofar as it describes the Material as having been “5 minutes” in duration and having aired
during the “evening” news. The material referenced in the Complaint lasted less than 90 seconds
at the conclusion of the KRON 4 News at 11, and this material did not air during KRON-TV’s
“evening” newscasts, which are the KRON 4 News at 4, KRON 4 News at 5, and KRON 4 News

at 6.

108252.3



This Response is supported by the Declaration of Mark Antonitis, President of Young
Broadcasting of San Francisco, Inc. and General Manager of KRON-TV, and the Declaration of
Beth Thomas, Executive Assistant to Mark Antonitis, which are attached hereto. Two VHS
tapes with a recording of the Material, including 15 minutes before and after, are being submitted
with this Response. The program material on the VHS tapes is time-stamped at the top of the
screen, showing the precise local time the material aired. As indicated on the recording, the
segment at issue in the Complaint began at 23:25:58. Because the Material aired after 10:00
p.m., Young is not submitting a transcript of the Material but will make one available upon
request by Commission Staff.!

Young respectfully submits that the broadcast of the material in question cannot be found
to be actionable because it aired during the “safe harbor.”? Accordingly, Young respectfully

requests that the Commission dismiss the Complaint.

' By telephone conference on May 15, Mr. Bartolome agreed that submission of a transcript is
unnecessary in this case since the Material aired after 10:00 p.m.

2 Young also respectfully submits that, in any event, the material is not actionable because it is not
indecent.
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May 25, 2007
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Respectfully submitted,

YOUNG BROADCASTING OF

Mark J. ‘prq
Stephen Hartzell
BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.P.
Wachovia Capitol Center, Suite 1600
150 Fayetteville Street (27601)

Post Office Box 1800

Raleigh, North Carolina 27602

Telephone:  (919) 839-0300
Facsimile: ~ (919) 839-0304

Its Attorneys



Declaration of Mark Antonitis

108252.3



Declaration of Mark Antonitis

I, Mark Antonitis, hereby declare, under penalty of perjury, as follows:

1. I am greater than eighteen years of age and am competent to make this
Declaration.
2 I am President of Young Broadcasting of San Francisco, Inc., licensee of

Station KRON-TV, San Francisco, California. I am also the General Manager of the
Station. I have held both of these positions since July 20, 2004.

¥ In making this Declaration, I am relying in part on the Declaration of Beth
Thomas, who is my Executive Assistant. I did not personally review the entirety of the
KRON News at 4, KRON 4 News at 5, KRON 4 News at 6, and KRON 4 News at 11
newscasts from September 6, 2006. However, I did review the program material at issue
that aired toward the end of the KRON 4 News at 11 on September 6, 2006.

4. The Station possesses a recording of the KRON 4 News at 11 as broadcast
by the Station on September 6, 2006, and two copies of that recording are being
submitted with the Response of Young Broadcasting of San Francisco, Inc. to the
May 1, 2007, Letter of Benigno E. Bartolome. The recording consists of approximately
3() minutes of program material, which includes not only the anchor “banter” in question
but also the 15 minutes before and after. The recording is time-stamped with the time of
day, and it shows the material aired after 10:00 p.m. local time.

3. As the recording shows, the material in question aired after 10:00 p.m.
The recording also demonstrates that the material, on its face, was not indecent.

6. I have reviewed the Response of Young Broadcasting of San Francisco,
Inc. to the May 1, 2007, Letter of Benigno E. Bartolome and hereby verify the truth and
accuracy of the information contained therein. All of the documents and information
requested by the letter of inquiry that are in the licensee’s possession, custody, control, or
knowledge have been produced to the Commission.

[Signature appears on following page.]
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I declare, under penalty of perjury, that the foregoing Declaration is true and
accurate to the best of my knowledge, information, and belief.

5‘/2L/07 W@m

Date Mate@amfonitis
President of Young Broadcasting
of San Francisco, Inc.
General Manager of Station KRON-TV
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Declaration of Beth Thomas
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Declaration of Beth Thomas

I, Beth Thomas, hereby declare, under penalty of perjury, as follows:

1. I am greater than eighteen years of age and am competent to make this
Declaration.
2 I am Executive Assistant to Mark Antonitis, President of Young

Broadcasting of San Francisco, Inc. I have been employed at KRON-TV since February
17, 1987, and I have been Executive Assistant to Mr. Antonitis since July 20, 2004.

3 I have reviewed the Complaint filed against KRON-TV for program
material allegedly aired on the “evening news” on September 6, 2006. I personally
reviewed recordings of the KRON 4 News at 4, KRON 4 News at 5, KRON 4 News at 6,
and KRON 4 News at 11 that aired September 6, 2006. Only the KRON 4 News at 11
contained the material described in the Complaint. The KRON 4 News at 11 airs at 11
p.m. local time.

4. I have reviewed the Response of Young Broadcasting of San Francisco,
Inc. to the May 1, 2007, Letter of Benigno E. Bartolome and hereby verify the truth and
accuracy of the information contained therein.

[Signature appears on following page.|
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I declare, under penalty of perjury, that the foregoing Declaration is true and
accurate to the best of my knowledge, information, and belief.

S Y A

Date Beth Thomas '
Executive Assistant to Mark Antonitis
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FEDERAL COMMUNICATIONS COMMISSION
Enforcement Bureau
[nvestigations and Hearings Division
445 12" Street, S.W., Suite 4-C330
Washington, D.C. 20554

MAY 21 2007

VIA CERTIFIED MAIL - RETURN RECEIPT REQUESTED
AND FACSIMILE AT FASCIMILE (415) 561-8142

Young Broadcasting of San Francisco, Inc.
¢/o Brooks, Pierce, et al.

1001 Van Ness Avenue

San Francisco, California 94109-6913

Re: Station KRON-TV, San Francisco, California
File No. EB-06-1H-3414

Dear Licensee:

The Enforcement Bureau is investigating allegations contained in the enclosed
redacted complaint (the “Complaint™) that Young Broadcasting of San Francisco. Inc.
(the “Licensee™) broadcast prohibited material over the above-referenced station (the
“Station™). in violation of Title 18 U.S.C. § 1464 and Section 73.3999 of the
Commission’s rules.' Specifically, it is alleged that indecent material was aired during
the Station’s broadcast of the “Evening News” on September 6, 2006, at an unspecified
time. Instructions and Definitions are contained in the attachment to this letter. We
direct the Licensee, pursuant to Sections 4(i), 4(j), 308(b) and 403 of the
Communications Act of 1934, as amended,” to provide the information and Documents,
as defined herein, within thirty (30) calendar days from the date of this letter.

Unless otherwise indicated, the period of time covered by these inquiries is
September 6, 2006, to the present.

' See 47 C.F.R. § 73.3999.

2 See 47 U.S.C. §§ 154(i), 154(j), 308(b), and 403.



Young Broadcasting of San Francisco, Inc.
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Inquiries: Documents and Information to be Provided

1. State whether the Licensee broadcast any or all of the material described in the
Complaint over the Station on September 6, 2006, at an unspecified time. Provide a
recording of the broadcast on DVD or a VHS videocassette tape (two copies),
including the complained-of material plus the 15 minutes aired before and after it, and
a written transcript of the recording.

Instructions for Filing Responses

We direct the Licensee to support its responses with an affidavit or declaration
under penalty of perjury, signed and dated by an authorized officer of the Licensee with
personal knowledge of the representations provided in the Licensee’s response, verifying
the truth and accuracy of the information therein and that all of the information and/or
recordings requested by this letter which are in the Licensee’s possession, custody,
control or knowledge have been produced. If multiple Licensee employees contribute to
the response, in addition to such general affidavit or declaration of the authorized officer
of the Licensee noted above, if such officer (or any other affiant or declarant) is relying
on the personal knowledge of any other individual, rather than his or her own knowledge,
provide separate affidavits or declarations of each such individual with personal
knowledge that identify clearly to which responses the affiant or declarant with such
personal knowledge is attesting. All such declarations provided must comply with
Section 1.16 of the Commission’s rules,” and be substantially in the form set forth
therein.

To knowingly and willfully make any false statement or conceal any material fact
in reply to this inquiry is punishable by fine or imprisonmenL4 Failure to respond
appropriately to this letter of inquiry may constitute a violation of the Communications
Act and our rules.’

The Licensee shall direct its response, if sent by messenger or hand delivery, to
Marlene H. Dortch, Secretary, Federal Communications Commission, 236 Massachusetts
Avenue, N.E., Suite 110, Washington, D.C. 20002, to the attention of Mary Turner,
Investigations and Hearings Division, Enforcement Bureau, Room 4-C330, with a copy
to Jennifer A. Lewis, Investigations and Hearings Division, Enforcement Bureau, Room
4-C330, Federal Communications Commission. If sent by commercial overnight mail
(other than U.S. Postal Service Express Mail and Priority Mail) the response should be

" See 47 CF.R. § 1.16.
4 See 18 U.S.C. § 1001; see also 47 CFR. § 1.17.

* See SBC Communications, Inc., Forfeiture Order, 17 FCC Red 7589 (2002); Globcom, Inc., Notice of
Apparent Liability for Forfeiture and Order, 18 FCC Red 19893, n. 36 (2003); World Communications
Satellite Systems, Inc., Forfeiture Order, 19 FCC Red 2718 (Enf. Bur. 2004); Donald W. Kaminski, Jr.,
Forfeiture Order, 18 FCC Red 26065 (Enf. Bur. 2003).
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sent to the Federal Communications Commission, 9300 East Hampton Drive, Capitol
Heights, Maryland 20743. If sent by first-class, Express, or Priority mail, the response
should be sent to Mary Turner, Investigations and Hearings Division, Enforcement
Bureau, Federal Communications Commission, 445 i Street, S.W., Room 4-C330),
Washington, D.C. 20554, with a copy to Jennifer A. Lewis, Investigations and Hearings
Division. Enforcement Bureau, Federal Communications Commission, 445 12" Street,
S.W.. Room 4-C330, Washington, D.C. 20554. The Licensee shall also, to the extent
practicable, transmit a copy of the response via email to Mary. Turner@fec.gov and to
Jennifer.Lewis(@fce.gov.

Sincerely,

Ag__/L__/

Benigno E. Bartolome

Deputy Chief

Investigations and Hearings Division
Enforcement Bureau

Attachment

Enclosure
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Attachment

Instructions

Request for Confidential Treatment. If the Licensee requests that any information
or Documents responsive to this letter be treated in a confidential manner, it shall submit,
along with all responsive information and Documents, a statement in accordance with
Section 0.459 of the Commission's rules.® Requests for confidential treatment must
comply with the requirements of Section 0.459, including the standards of specificity
mandated by Section 0.459(b). Accordingly, “blanket” requests for confidentiality of a
large set of Documents are unacceptable. Pursuant to Section 0.459(c), the Bureau will
not consider requests that do not comply with the requirements of Section 0.459.

Claims of Privilege. If the Licensee withholds any information or Documents
under claim of privilege, it shall submit, together with any claim of privilege, a schedule
of the items withheld that states, individually as to each such item, the numbered inquiry
to which each item responds and the type, title, specific subject matter, and date of the
item; the names, addresses, positions, and organizations of all authors and recipients of
the item; and the specific ground(s) for claiming that the item is privileged.

Method of Producing Documents. Each requested Document, as defined herein,
shall be submitted in its entirety, even if only a portion of that Document is responsive to
an inquiry made herein, unless the Document is a recording or transcript, in which case it
should be provided only for the period of time of the broadcast specified in the pertinent
inquiry herein. This means that the Document shall not be edited, cut, or expunged, and
shall include all appendices, tables, or other attachments, and all other Documents
referred to in the Document or attachments. All written materials necessary to
understand any Document responsive to these inquiries must also be submitted.

Identification of Documents. For each Document or statement submitted in
response to the inquiries below, indicate, by number, to which inquiry it is responsive and
identify the person(s) from whose files the Document was retrieved. If any Document is
not dated, state the date on which it was prepared. If any Document does not identify its
author(s) or recipient(s), state, if known, the name(s) of the author(s) or recipient(s). The
Licensee must identify with reasonable specificity all Documents provided in response to
these inquiries.

Documents No Longer Available. 1f a Document responsive to any inquiry made
herein existed but is no longer available, or if the Licensee is unable for any reason to
produce a Document responsive to any inquiry, identify each such Document by author,
recipient, date, title, and specific subject matter, and explain fully why the Document is
no longer available or why the Licensee is otherwise unable to produce it.

"See 47 C.F.R. § 0.459.
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Retention of Original Documents. With respect only to Documents responsive 1o
the specific inquiries made herein and any other Documents relevant to those inquiries,
the Licensee is directed to retain the originals of those Documents for twelve (12) months
from the date of this letter unless (a) the Licensee is directed or informed by the
Enforcement Bureau in writing to retain such Documents for some shorter or longer
period of time or (b) the Enforcement Bureau or the Commission releases an item on the
subject of this investigation, including, but not limited to, a Notice of Apparent Liability
for Forfeiture or an order disposing of the issues in the investigation, in which case, the
[icensee must retain all such Documents until the matter has been finally concluded by
payment of any monetary penalty, satisfaction of all conditions, expiration of all possible
appeals, conclusion of any collection action brought by the United States Department of
Justice or execution and implementation of a final settlement with the Commission or the
Enforcement Bureau.

Continuing Nature of Inquiries. The specific inquiries made herein are continuing
in nature. The Licensee is required to produce in the future any and all Documents and
information that are responsive to the inquiries made herein but not initially produced at
the time, date and place specified herein. In this regard, the Licensee must supplement its
responses (a) if the Licensee learns that, in some material respect, the Documents and
information initially disclosed were incomplete or incorrect or (b) if additional responsive
Documents or information are acquired by or become known to the Licensee after the
initial production. The requirement to update the record will continue for twelve (12)
months from the date of this letter unless (1) the Licensee is directed or informed by the
Enforcement Bureau in writing that the Licensee’s obligation to update the record will
continue for some shorter or longer period of time or (2) the Enforcement Bureau or the
Commission releases an item on the subject of this investigation, including, but not
limited to, a Notice of Apparent Liability for Forfeiture or an order disposing of the
issues in the investigation, in which case the obligation to update the record will continue
until the release of such item.

Definitions
For purposes of this letter, the following definitions apply:

“Any” shall be construed to include the word “all,” and the word “all” shall be
construed to include the word “any.” Additionally, the word “or” shall be construed to
include the word “and,” and the word “and” shall be construed to include the word “or.”
The word “each” shall be construed to include the word “every,” and the word “every”
shall be construed to include the word “each.”

“Broadcast,” when used as noun, shall mean audible sounds or language
transmitted or disseminated over a station during the course of a radio or television
broadcast.
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“Broadcast,” when used as a verb, shall mean the transmission or dissemination of
radio or television communications intended to be received by the public. The verb
“broadcast” may be used interchangeably with the verb “air.”

“Document” shall mean the complete original (or in lieu thereof, exact copies of
the original) and any non-identical copy (whether different from the original because of
notations on the copy or otherwise), regardless of origin or location, of any taped,
recorded, transcribed, written, typed, printed, filmed, punched, computer-stored, or
graphic matter of every type and description, however and by whomever prepared,
produced, disseminated, or made, including but not limited to any broadcast, radio
program, advertisement, book, pamphlet, periodical, contract, correspondence, letter,
facsimile, e-mail, file, invoice, memorandum, note, telegram, report, record, handwritten
note, working paper, routing slip, chart, graph, photograph, paper, index, map, tabulation,
manual, guide, outline, script, abstract, history, calendar, diary, agenda, minute,
marketing plan, research paper, preliminary drafts, or versions of all of the above, and
computer material (print-outs, cards, magnetic or electronic tape, disks and such codes or
instructions as will transform such computer materials into easily understandable form).
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