L.P. MCLENDON, JR.
EDGAR B. FISHER, JR.

W. ERWIN FULLER, JR.
JAMES T. WILLIAMS, JR.
WADE H. HARGROVE

M. DANIEL McGINN
MICHAEL D. MEEKER
WILLIAM G. MCNAIRY
EDWARD C. WINSLOW (il
HOWARD L. WILLIAMS
GEORGE W. HOUSE
WILLIAM P.H. CARY

REID L. PHILLIPS

ROBERT A. SINGER

JOHN H. SMALL

RANDALL A. UNDERWOOD
S. LEIGH RODENBOUGH IV
MARK J. PRAK

JILL R, WILSON

MARC D. BISHOP

JIM W. PHILLIPS, JR.
MACK SPERLING
JEFFREY E. OLEYNIK
MARK DAVIDSON

JOHN W. ORMAND 111
ROBERT J. KING 11l

V. RANDALL TINSLEY

S. KYLE WOOSLEY
FORREST W. CAMPBELL, JR.
MARCUS W. TRATHEN
JEAN C. BROOKS

JAMES C. ADAMS 1I
ALLISON M. GRIMM
ELIZABETH S. BREWINGTON
H. ARTHUR BOLICK Il

J. EDWIN TURLINGTON
JOHN M. CROSS, JR.

Brooxks, PIErRCE, McLENDON, HUMPHREY & LEONARD, LL.P.

JENNIFER K, VAN ZANT
DAVID W, SAR

BRIAN J. MCMILLAN
NATALIE KAY SANDERS
DAVID KUSHNER

DEREK J. ALLEN
CLINTON R. PINYAN
TERESA DELOATCH BRYANT
COE W. RAMSEY
ROBERT W. SAUNDERS
ELIZABETH V. LAFOLLETTE
GINGER S. SHIELDS
JENNIFER T. HARROD
CHARLES E. COBLE
JOHN M. DEANGELIS
KATHRYN V. PURDOM
STEPHEN G. HARTZELL
JESSICA M. MARLIES
ANDREW J. HAILE
CHARLES F. MARSHALL 1
J. BENJAMIN DAVIS
CAROLINE RITCHIE HEIL
KATHERINE A. MURPHY
SARA R. VIZITHUM

C. SCOTT MEYERS
JOHN S. BUFORD
NICOLE A. CRAWFORD
ALEXANDER ELKAN

C. ROBIN BRITT, JR.
PATRICK J. JOHNSON
KATHERINE J. CLAYTON
JENNIFER A. GALASSI
KATHLEEN A, GLEASON
JANICE L. KOPEC
SUSAN M. YOUNG
DARRELL A. FRUTH

ATTORNEYS AT Law
RALEIGH, NORTH CAROLINA

OFFICE ADDRESS

1600 WACHOVIA CAPITOL CENTER
150 FAYETTEVILLE STREET MALL
RALEIGH, N.C. 27601

MAILING ADDRESS
POST OFFICE BOX 1800
RALEIGH. N.C. 27602

TELEPHONE (219) 839-0300
FACSIMILE (219) 8392-0304

WWW.BROOKSPIERCE.COM

January 24, 2006

Federal Communications Commission
Consumer Inquiries & Complaints Division
Consumer & Governmental Affairs Bureau

Attn: Martha E. Contee, Chief

445 12™ Street SW

Washington,

Re:

D.C. 20554

Complaint of Mr. John McCelland and Ms. Lise Hamlin
FCC No. 05-N96322, December 6, 2005

Dear Ms. Contee:

HENRY E. FRYE
OF COUNSEL

J. LEE LLOYD
SPECIAL COUNSEL

FOUNDED 1897

AUBREY L. BROOKS (1872-1958)
W.H. HOLDERNESS (1904-1965)
L.P. McLENDON (18920-1968)
KENNETH M. BRIM (1898-1974)
C.T. LEONARD, JR. (1929-1983)
CLAUDE C. PIERCE (1913-1988)
THORNTON H. BROOKS (1912-1988)
G. NEIL DANIELS (1911-1997)
HUBERT HUMPHREY (1928-2003)

GREENSBORO OFFICE
2000 RENAISSANCE PLAZA
230 NORTH ELM STREET
GREENSBORO, N.C. 27401

WASHINGTON OFFICE
601 PENNSYLVANIA AVENUE, N.W.
SUITE 900, SOUTH BUILDING
WASHINGTON, D.C. 20004

WRITER'S DIRECT DIAL
919.839.0108

E-MAIL
mprak@brookspierce.com

This firm is counsel to Orlando Hearst-Argyle Television, Inc., licensee of Television Station
WESH(TV), Daytona Beach, Florida (“WESH”).

I am writing in response to the informal complaint submitted to the Federal Communications
Commission (“FCC”) by Mr. John McCelland and Ms. Lise Hamlin (collectively, “Mr. McCelland™)
pursuant to Section 305 of the Telecommunications Act, 47 U.S.C. § 305, and Sections 79.2 et seq.
of the FCC’s Rules, 47 C.F.R. §§ 79.2, et seq. This complaint has been assigned file number FCC
FCC No. 05-N96322 by your office.

WESH received notice of Mr. McCelland’s complaint through a letter, dated December 6,
2005, from the FCC’s Consumer Inquiries & Complaints Division. On January 3, 2006, Jenifer
Simpson granted an extension of time to respond to the complaint through and including January 24,

2006.
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Mr. McCelland contends in his complaint that on October 24, 2005, at approximately
1:15 a.m., the closed captioning provided for the entertainment program (“HomeTeam”) airing at that
time partially obstructed emergency information provided via a station “crawl” during WESH’s
reports relating to Hurricane Wilma and associated storm activity. Additionally, Mr. McCelland
contends that at approximately 7:40 a.m., WESH provided “no captioning or other method of visual
presentation of critical details” during WESH’s further reports relating to Hurricane Wilma and
associated tornado activity.

Based on Mr. McCelland’s complaint, WESH undertook a review of the programming aired
around the time Mr. McCelland allegedly viewed WESH on October 24, 2005. WESH is sensitive
to the needs of its viewers, particularly those who are hearing impaired such as Mr. McCelland, and
WESH appreciates this opportunity to clarify what occurred on October 24, 2005.

First, with respect to the programming aired at 7:40 a.m., areview of WESH’s programming
confirms that the station did, in fact, provide captioning during the Hurricane Wilma/tornado report.
In fact, WESH’s regular closed captioning ran uninterrupted during the 7:40 a.m. report, which was
part of the WESH morning newscast. Because WESH was using live captioning during the entirety
of the morning newscast, any critical details that were provided aurally would have also appeared
visually, via WESH’s closed captioning. It appears from Mr. McCelland’s complaint that he was
flipping through a number of channels during that time, and it may be the case that he confused
WESH with another station during the 7:40 a.m. time frame.

Second, with respect to the programming aired during the early morning hours of October 24,
2005, a review of WESH’s programming reveals that WESH was not airing any weather reports or
other emergency information aurally at 1:15 a.m. During the early morning hours, including between
1:15 a.m. and 1:45 a.m.,! WESH did provide certain weather-related information in the form of a
“crawl” that ran intermittently for periods of several minutes. This crawl was sometimes provided
along the bottom of the screen where it was largely visible below the HomeTeam closed captioning,
and it was sometimes provided as part of a “squeezeback” which featured a map graphic on the left
portion of the screen identifying the affected counties and the entertainment programming on the
right.?> The information in these crawls was provided on a county-by-county basis and included

!'In an effort to fully evaluate its compliance, WESH expanded its review of programming
to the period 1:15 a.m. to 1:45 a.m.

2 During the squeezebacks, a larger portion of the crawl was intermittently blocked by the
HomeTeam closed captioning, though the entire crawl was readable when viewers focused on the
rightmost portion of the screen. The first of the squeezebacks began at approximately 1:33 a.m., or
18 minutes after the time referenced in Mr. McCelland’s complaint. There is no indication in the
complaint that Mr. McCelland was watching or took issue with the period of WESH’s programming
when the squeezeback was on air. WESH concedes that the placement of the crawl during the
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notations regarding areas where tropical storm/inland hurricane/hurricane/tornado warnings and
watches were in effect, school and government office closings for October 24, shelter information,
pet shelter information, suspension of turnpike tolls, and emergency phone numbers.’ Significantly
for purposes of Section 79.2 compliance as complained about by Mr. McCelland, none of the
information provided in the crawl was provided aurally at that time. Also provided intermittently
during this 30-minute period was a graphic stating “Tornado Warning until 2:15 a.m.” and “Tornado
Warning Orange until 2:15 a.m.”

HomeTeam is a program provided to WESH by a syndicator, and it comes pre-formatted with
closed captioning. HomeTeam’s closed captioning is formatted to run at the bottom of the screen.
As a result, unfortunately, the crawl that WESH ran during the early morning period identified by
Mr. McCelland was intermittently partially blocked by the HomeTeam closed captioning. However,
the WESH severe weather crawl was legible, even with the HomeTeam captioning partially
obscuring the uppermost portion of the crawl. Additionally, the crawl continued to run even when
there was no HomeTeam captioning on the screen. As a result, viewers located in areas that were
subject to WESH’s weather report would have had available to them, albeit imperfectly, any
emergency information provided in the crawl. In the wake of this incident, WESH has reminded its
operations personnel that captioning and weather alert information running in a crawl must not
simultaneously air in the same portion of the screen.

In sum, notwithstanding the minimal overlap of the HomeTeam captioning above the
uppermost portion of the crawl, all of the crawl’s information was visible at some time during the
period in question. Thus, WESH was in compliance with Section 79.2 of the Commission’s rules.

WESH sympathizes with Mr. McCelland’s apparent anxiety about the weather situation that
was developing on October 24, 2005, and his apparent concern that he had a difficult time finding
information that satisfied him. However, Mr. McCelland was apparently not tuned into WESH

squeezeback periods may have made it somewhat challenging for viewers to continually read the
crawl effortlessly. WESH has discussed the technical nuances of this matter internally and believes
that it has instituted a policy that will make it unlikely to recur.

3 WESH’s early morning crawls included information relating to Lake County, where
Leesburg—Mr. McCelland city of residence—is located. The Lake County portion of the crawl ran
at approximately 1:20:40 a.m. and was generally legible, though, again, the uppermost portion of the
crawl was blocked intermittently by the HomeTeam closed captioning.

*For example, Mr. McCelland appears to have been concerned because “he didn’t know that
hurricanes could spawn tornados sporadically in quick bursts in Florida, even far from the eye of the
hurricane.” That scientific information, however, does not, by itself, constitute emergency
information. In that regard, a portion of Mr. McCelland’s complaint seems to be more about the
availability of particular non-emergency factual information provided by various media outlets than
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between 11 p.m and 1 a.m., which, according to the complaint, was the time frame in which Mr.
McCelland found what he thought was the most useful information on The Weather Channel. Based
on Ms. Hamlin’s November 23, 2005, email, which was included as part of the complaint, the time
frame in which severe weather was predicted to impact Leesburg directly was from 11:45 p.m. -
12:45 a.m.—earlier than the time at which Mr. McCelland very briefly tuned into WESH.

For the reasons described above, WESH’s programming aired on October 24, 2005,
concerning the Hurricane Wilma and associated storm activity complied substantially, if not
perfectly, with the FCC’s rules regarding the accessibility of such coverage to hearing impaired
viewers. WESH regrets that there were intermittent periods where its crawl during the early morning
hours relating to severe weather was partially overlapped by the closed captioning provided for the
entertainment programming airing simultaneously.

WESH takes very seriously its obligation to make its programming accessible to individuals
with hearing impairments and will continue to strive for full compliance with these rules. WESH
has instituted a policy of flipping its closed captioning to the top of the screen whenever a crawl
begins to run at the bottom of the screen. However, WESH notes that, even when WESH moves its
captioning to the top of the screen, some older model television sets may place WESH’s closed
captioning at the bottom of the screen where it may overlap with the station’s crawl, and, in that
regard, WESH’s compliance with the rules may be limited in some instances to the capabilities of
a viewer’s receiver. WESH notes that, to the extent that television sets are capable of displaying
closed captioning in multiple locations on the screen, such technology is helpful to all
stakeholders—and may be helpful to Mr. McCelland specifically—in providing some flexibility to
ensure that the needs of hearing impaired viewers are appropriately served and that compliance with
the Commission’s rules is achieved.

about the failure of WESH to visually present emergency information that it had provided aurally.
Other passages in the complaint relating to other stations reinforce this notion—for example, the
complaint notes that while Mr. McCelland was watching another channel, “[h]e did not know if it
was a tornado watch or warning, didn’t know how close it was to home and had no information
about what he should be doing to protect himself or his home.” While WESH makes no
representations regarding the material aired on this other channel, WESH notes that Mr. McCelland’s
complaint seems to be more about his lack of information generally than about a station’s specific
compliance with Rule 79.2; if this other station was not providing visual information about “what
he should be doing to protect himself or his home™ it could have been for myriad reasons, including
that there may have been no threat at that time to homes in Leesburg or there may have been a
journalistic judgment made not to provide such information in the first instance. With all due respect
to Mr. McCelland, there is no legal basis for the notion that one or more stations in the Orlando area
may have been in violation of the emergency access rule on October 24, 2005, because they failed
to provide at all certain information that may have assuaged Mr. McCelland’s particular anxieties.
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The signature of the Licensee’s officer in the Certification of Licensee attached hereto
indicates that he has read this letter and that to the best of his knowledge the information is true and
correct.

Should you have any further questions regarding the above-referenced complaint, please do
not hesitate to contact the undersigned.

Sincerely,

BROOKS, PIERCE, McLENDON,
HUMPHREY-& LEONARD, L.L.P.

Counsel to’Orlando Hearst-Argyle
Television, Inc.

Enclosure

cc: Jenifer Simpson (FCC, via e-mail)

Ms. Lise Hamlin
Mr. John McCelland
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President and General Manager
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